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3 THE 
L AV 
COVENANTS. 


A Txzar1s:, explaining the Nature and 
Rules e the ſeveral Sorts of Covenants e As, 


M # 4 


- Expreſs, Affirmative. 

In Law. Negative. <5 | 
Disjunctive. Mutual, or Un Þ 
Copulative, Reciprocal. 7/4. 4 
>" Jalae | Perſonal. 4 A/ 

Several. Reak 185 
Inherent. Diſtinct. 
Collateral. |Tantamount. 


AND ALSO, 


The ctr of ſeveral ſpecial Covenants 3 
* to ſave Harmleſs, Building Covenants, Mar-| 
Covenants, C. The Manner of Declaring 

nd Aſſigning the Breaches ; and Pleadings un- 

der each proper Title. | 
WITH 


Several other Matters relating to Covenants and| | 
0 Bonds of Performance. oj 


By the Author of the. Law of EjcQments. 
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THE 


PREFACE. 


INCE the flouriſhing and 
trading Part of our Na- 
tion hath in this laſt Cen; 

tury ſo much encreaſed, by 

Reaſon whereof the Art of con- 

veying and drawing Deeds and 

Inſtruments hath been exceedingly 

improved; it is not to be won- 

| der'd that Conſtruction of Co- 
venants, and Actions, and Plca- 
dings, relating to chat Title, bear 
ſo great a Figure in our Books of 

Reports: If we reflect on the Va- 

ricty of Aſſurances, Contracts, 

Bargains, ſpecial Leaſes, Mortga- 

ges and Aſſignments, Marriage. 

A 2 Articles 


The Preface. 

Articles and Settlements, Deeds 
of Truſt, Charterparties, and the 
like; to the regular Drawing and 

apt Forming whereof, proper Co- 

venants are reſpectively neceſſary; 
we have good Reaſon to con- 
ceive, that a Treatiſe of this Na- 
ture may be very uſeful and ac- 

ceptable, it never haying been 
done before in ſuch an entire 

Manner, or with ſuch exact Me- 

thod. 5 


have; ſet forth the true Na- 
ture and diſtinct Notion of Co- 
venant, as where it is a Condi- 
tion and not a Covenant, and 
e contra ; and where it's in Nature 
of a Defcaſance, where a Leaſe 
and not a Covenant, and where 
a Covenant amounts to a Leaſe: 


What Words will make a Cove- 


nant 1n Law, and the Extent and 
Operation thereof: And where 


a Recital ſhall amount to a Co- 
venant 


The Preface. 


| venant or not: And where a Pro- 


viſo ſounds in Covenant, or is 
only a bare Condition. 


I have allo added ſeveral Rules 
for Conſtructions of Covenants 
in reference to the Forms of 
Words and Sentences, together 
with the ſeveral Sorts of Cove- 
nants; as Affirmative and Nega- 
tive, Joint and Several, Real and 
Perſonal, and Reciprocal Cove- 
nants; or where they are as a 

Condition Precedent. And what 
Covenants ſhall be ſaid to be di- 
ſtinct or not. 


I have likewiſe "TY of ſpe- 


cial and particular Covenants , 


ſuch as to ſave Harmleſs, ſeiſed in 
Fee, Authority to ſell, c. and 
to make Payments, for quiet En- 
joyment, to permit or ſuffer, to 
free from Incumbrances, for fur- 
ther Aſſurance, and the like ; . 

A 3 luſtrated 


The Preface. | 
luſtrated with Variety of Modern 
Cafes, with the Manner of De- 


claring and Plcading, rightly ap- 
plicd _— each Title. 


In the next Place, I 3 trea⸗ 
ted of Actions of Covenants; ; 


where Debt or Covenant lies 
at Election; who ſhall have | 


the Action, and againſt whom 
it is properly to be brought; 
of Joinder e and 
where the en af Coye- 
nant ſhall be laid. I have alſo 


largely treated of Covenants } 


brought by or againſt Aſſig- 
'nees, and how and by what Co- 
venants they are bound, or not; 
and what ſhall be a good Bar in 
Covenant; and what ſhall be | 
ſaid a good Performance of Co- 
venant, and the nice Plead- 
ings thercon ; amongſt ſeveral | 
other Titles, Laſtly, Of Bonds 
of Performance, and the ac- 


curate } 


FR 


es 


The Preface. 


| curate Diverſi ity - between A. 
ctions brought on Covenants, 
and Actions brought on Bonds 
of Performance of Covenants. 


It is confeſſed, ſome of the Ca- 
ſes are repeated, but that was 
in ſome Meaſure unavoidable : - 
Firſt, becauſe our latter Caſes 
are more correct than the for- 
mer like Caſes, and in ſome, 
the Matter heretofore taken to 
be Law, is denied or altered; 
but chiefly for that many Ca- 
ſes are divided into ſeveral Bran- 
ches or reſolved Points, and ſuch 
4 reſolved Points are as ſeveral 
diſtinct Caſes, which ought to 
ty be referred under the proper 
Titles, otherwiſe the Treatiſe had 
been imperfect. 


Its a ſingular tae. for 
the Underſtanding of the Law, to 
gain a good, tho? ſecret, Method; 

A 4 for 


The Preface. 
for in Law, as in all otherArts and 
Sciences. wiſely. handled, there is 
a ſecret Chain of Coherence, and 
one Part depends upon another, 
and facilitates the Conſtruction of 

the whole, otherwiſe they are but 


meer Rhapſodies, and confuſed 
Junkies, | 


| e ui . 
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CHAP. L 


H E Nature of Covenant ; where it s 
quaſi 4 Defeaſance, and not a Cove- 
nant. Of a Covenant terminating in 
it ſelf. Covenant in Nature Lg a Con- 

dition Precedent. Covenant and not Warranty, 
Warranty and not Covenant. Covenant 
not Caſe, Caſe and not Covenant. Covenant or 
Debt at Election. Covenant and not an Ex- 
ception. Covenant and a Grant alſo. Where 
not a Covenant nor a Condition, but @ Declara- 
tion Explanatory. Leaſe or Rent, and not 4 
Covenant in feveral Caſes; Covenant and not 
4 Solvendum. Covenant and not Account. 
From Page 1, to 12. 5 : 


What Words will create an expreſs Covenant or 
mot, [that the Leſſee ſhall repair, If it be 4 Co- 
 Avrenant. The Conſtruct ion of the Words [ Pro- 
vided and agreed, | where it i not a Covenant 

on the Part of the Leſſor, but a Qualification of 
the Covenant of the Leſſee, How and —— 
. 907 "Wards 


7 
The CONTENTS. 
Words of Agreement make a Covenant. Where 
Words in the future Tenſe, it ſometimes 
ſounds in Covenant, and ſometimes in Contratt, 
Dedi, demiſi, concefli, Yielding aud pay- 
ing, &c. if ſuch Words or Expreſſions amount to 
a Covenant. Where and in what Caſes Re- 
cital ſhall amount to a Covenant or not. From 


* 


Page 12, to 19. 
CHAP. m 


What Words amount to a Covenant and not to 4 
Condition, or to a Condition and not to a Cove- 
nant. What Words amount to a Covenant and 
not to a Condition, and where to a Condition and 
not to 4 Covenant, in ſeveral good Caſes. Cove- 
nant on the Part of the Leſſor, and not a Con- 
dition. What ſhall be a Covenant in a firſt 
Leaſe, and a Condition in a ſecond Leaſe. 
Where 4. Proviſo abridgeth « Covenant. | Pro- 
wided, where it amounts to a Condition or to a 
Covenant, in ſeveral excellent Caſes. Where it 
ſhall be conſtrued a bare Covenant and no In- 
tereſt. A Condition, tho the Words ſound in 
Covenant. From Page 19, to 30. | 


I yi ea MAN W. 
| What ſhal * ſaid an Agreemem, and what of: 


greement amounts to a Covenant. In Apree- 

ments, where Earneſt ſhall be intended as Part of 
the Sum, or not. Agreement of the Leſſee, and | 
Covenant of the Leſſor. What Words of Cove- | 

| want — ſhall amount to a Leaſe, and 

what be a Covenant only. Agreement be- 

teen Strangers nat ro amaumt to a Leaſe. From 
„ 4 

CHAP. 


Hus 


The CONTENTS, 
CHAP; V. 


bf Covenants in Law, and what Words create the 
ſame, and the Operation and Effect thereof. 
[Demiſit, vendidit, aſſignavit, & tranſtu- 
lit, ] Bou they do create 4 Covenant, and bor 

not. Conceſſit.] A Covenant in Luw- ought 
T0 be fixed on an Eſtate. No Covenant in Law | 
upon Eviction of Goods. If gee ſhall have 
a Writ of Covenant on the Words | Demiſe, and 
\ Grant.| A Covenant in Law doth not extend 
to make a Man do more than be can. From 
Page 36, tO 41. — 


CHAP. VL 
 Conſtruftions, | 


Mbere and in what Caſes expreſs Covenant quali- 
| fres the general, or what Aſſignee ſhall have 
Action on Covenant in Law. Expreſs Co- 
Vvenant controuls an implied Covenant, and ſo 
4 Warranty, and why. Where a remote Agree- 
ment at the End of a Deed qualifies the former 
Part. | Any Thing to be — by the Leſſor. ] 
Fl Nonfeaſance be an Act. | Periculis & ca- 
ſualitibus Maris acceptis,] to what it ex- 
tendi, or not. Covenant to repair, extend: to 
72 after built. Leaſe of a Stock of Sheep, 

and the old ones die, and new are put in the 
Room, in whom the Property u. Covenant to 
lea ve in as good Plight, how conſtrued. Diver- 
ſity between Enjoyment during the Term, and 
| N the Term of Twenty Years, Where an 
Adt done, tbo afterwards diſſolved or reverſed 


by Law, ſaves the Performance of a Covenant. 
Where a Covenant extends further than the 
Ck: | Words. 
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The CONTENTS. 


Wards. Of a Declaration variant from the Co- 


2 wenant. Where the Words ¶ It ſhall be Lawful 


to carry away] transfer a Property. Covenant 
zo 3 a Leaſe of all bas Land in Dale, and 

he hath Copybold Land there, how to be con- 
ffrued. Covenant, if the Plaintiff marry bis 


Daugbter, to pay him 20 l. per Annum, and 


ſaith not bow long; how to be conſtrued. Di- 
werſity between Affirmative and Negative 
Words. The Conſtruction of this Clauſe, [ If 
any Strife ariſe, to be ſubmitted to Arbitrators.] 


Diverſity between Words in the Affirmative and 


in the Negative, as to Conſtruction. Covenant in 
4 Leaſe, That the Leſſee ſhall make Eſtates for 
Life or Tears; how to be conſtrued, Of Con- 
uctions according to Intent. Covenant to leave + 
the Timber on the Land ; how to be conſtrued. 
Covenant not to aſſigu a Thing in Action. Co- 
12 not hurt nor moleſt the 

Covenantee ; to what it extends. To pay all 
Taxes in Biſhops Leaſes. In Covenant, one 
ſhall be ſuppoſed to do what properly belongs to 
him, in ſeveral Inſtances. Where a Aiefealewcs 
to avoid ones own Grant may amount to a Breach 


of Covenant; aliter, in Caſe of Non-feaſance. 
When a Man « bound to do or permit a 2 ä 
e 


be ought to do or permit all which depend for t 
Performance: Covenants, how to be performed 
in convenient Time. Of Requeſt to perform. 
[Art all Times,] how to be expounded. C 


ftruttion of ſeveral Words, Sentences, and re- 


lative Clauſes, in Covenants. | Being reaſona- 


bly required.] [During the Term.] [ Durin 
ho aer Payments.] | Ballaſt.) [ Suffer. 
But that.] ¶ Then next following. ] ¶ Charges. 
At all Times.] | Month.) &c. 
From Page 4r, to 62. W 
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The CONTENTS. 


CHAP. VIL 


The ſe vera Sorts of Covenants, Diverſity be- 


tween Covenants Declaratory, and Covenant: 
Obligatory, Diverſity between Covenants in an 
Indenture, and in a Deed-Poll ; or 20ho may be 


| ſaid to be ſuch Parties as to be charged with 


them, or to take Advantage of them. Of Cove- 
nants Disjunfive, and of Election. Of Cove- 
nants Affirmative and Negative, with their Con- 
ftrudtions. Diverſity between a Negative Cove- 
nant, which only in Affirmance of an Affirmative 


Covenant and a Negative, which w additional 


to an Affirmative. A Negative Covenant may 
imurap many Particulars. When a Negative 
Covenant ſhall be ſaid to be performed. Of Cove- 
nants Disjundtive. From Page 62, to 73. 


CHAP. VII 


= Of Mutual and Reciprocal Covenants. Where it's} 
0 a Condition Precedent, but a bly 4 Co- 


venant; for which, Remedy muſt be by Action. 
Breach of one Covenant, where not to be pleaded 
in Bar of another. - Negative Covenant of the 
one Part, and Affirmative Covenant of the other 


inde, whether the Affirmative Covenant ought to 


| be performed, tho' the Negative is broken. In mu- 


tual Promiſes, if the Defendant need to auer Per- 
formance. Non performavit agreeamentum 
ſuum generally, without ſhewing a particular 
Breach, where good. On Breach of mutual 
Covenants, each Party hath Remedy, illuſtrated 
in many good Caſes. Tenant to have comve- 
nient Timber for Reparations, by the Appoint- 
| 5 ment 


| The CONTENTS. | 


ment of the Bayliff, Couſtruction. I L ut. 
Sir FJ. Talbots Caſe. From Page 73, 
to 90. | TO | 


Si 


ben Covenants ſhall be [aid to be diſtinct, or not. 
| [Notwithſtanding any Act or Thing by bim done 
to the contrary, to what Covenant it ſhall ex- 
tend. Whether the Words | But that] make a 

a new Covenant or Matter. Diſtin& Covenants, 
ene no Bar to the other. Covenant, that he is 
ſeiſed in Fee, &c. bad Authority to ſell, &c. 
Whether they are ſeveral or diſtinct. Where a 
1 later Covenant reſtrains a former. In what 
1 Caſes a Covenant may be ſaid to be new, and not 


T to depend upon a former. In diſtin&t Covenants, 
#$' one no Bar of the other: From Page go, 
1'8 | to 99. | 


CHAP. X 


Of Covenants Foint or Several. Covenants Foint WY 
and Several, and by what Words. Where a Wa 
- Foint Intereſt makes a Foint Covenant. ' Cove- 
* nant with them, Et quolibet eorum. Pi- 
* werſity, where the Words | Et. quolibet | 
eorum] make the Covenant ſeveral, or not. 
Where joint Words ſhall be taken ſeverally. Co- 
venant for Three, jointly and ſeverally to pay; Wil 
if Action be brought againſt one, and the Breach 
1, he did not pay, if it need to be averred, nor 
any of the others paid it. Vide Foinder in 
Action. From 99, to 105. | 
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The CONTENTS. 


CHAP. XL 


Covenant: Perſonal, Real. Their reſpecri ve 


Natures. Covenants Inherent or Collateral. 
What ſhall be accounted Real Covenants that run 
with the Land, or ſhall affect the Aſſets only. 


On a Real Covenant, Remedy but by Four Ways. 


Who (ball have Benefit of ſuch Covenants as run 
with the Land. Where the Heir ſhall have the 
Covenant, not the Executor. Of what Cove- 
nants the Aſſignee ſhall baue Benefit. Of what 
Covenants Tenants by Statute or Elegit ſhall 
have Advantage. From Page 105, to 
108. | | ian 


CHA P. XII 


4 r0Venants concerning Payment of Money. Gove- 
| nant to pay 10 8. when A. comes to his Houſe 


and 10s. at the Feaſt of St. Michael the 


4 — and the Feaſt of St. Andrew then 
next fo 
= dion of Covenants for Payment of Money, 


lowing, how to be conſtrued. Conſtru- 
within 40 Days next after.a Ship ſhall make 


ber firſt. Retorn and Arrival in a Voyage from 
N. into the Port of Dartmouth, or to any 

W other Port where ſhe ſhall unlade ber Goods, 
vpherber the Money ſhall be paid within 40 Days 


after the Arrival, or after the unlading of the 


> I Goods. To deliver, 8c. on the 27th Day of 
Febr. next, how to be conſtrued. Of Accep- 
dance before the Day. Of Payment amongſt 
Merchants. Place of Payment. From Page 
x08, £0: x21, 7 | FE 


CHAP: 


CS _ 
F _ 


alien or aſſign. Not to alien but to Wife or | 


ſuch Covenant. Where Covenant that the Leſſee J * 


The CONTENTS 
CHAP. XIII. 


Several Special Covenants. Covenant to favs 


harmleſs. Covenant not broken by an unlawful 
Diſtreſs: Covenant to ſave' harmleſs of all 
Things contained in an Indenture, if it ſhall ex- 
tend to Bonds of Covenants. Covenant for quiet 
Enjoyment, and ſaving harmleſs, if beth muſt 
be anſwered, and the Pleading in ſuch Caſe. Where 
the Defendant ought to ſhew how he ſaved harm- 
Jeſs. Debito modo Execut', where good 
Pleading or not. Covenant to Build, unleſs he 
be reſtrained by Proclamation. Covenant to 
build an Houſe, juxta regulas preſcriptas, in 
the Statute 19 Car. 2. c. Covenant to biiild 
an Houſe by a Day, and the Covmantor forbids 

him. Covenant to pay Money on Procurement of 

a Pardon. Covenant to permit. Permiſit, or 

non permiſit, here a good Plea. Covenant, 

That he would ſuffer him and hs Aſſigns to 
have Ingreſs. Covenant, That the Plaintiff Wi 
ſhall have and enjoy a Salary, it binds not to paß 
the Money due, but only reſtrains from inter- 
meddling ; it's ſaid, quod non permiſerunt, 
but no ſpecial Diſturbance. Covenant not to 


Children. Where, though there was Alienation Wal 
by Licence, yet that Agree cannot alien with- il 
out Licence. Where Adminiſtrator # bound 


= not alien, where it's a Condition and a 
ovenant. Covenant to render Poſſeſſion at the 
End of the Term. Covenant to pay all Taxes. i 
From Page 111, to 124. 


CHAP, 


The CONTENTS. 
CHAP. XIV 


70 Covenants upon Ma rriage A preements. Con- 
= /rution of the Words [201. per Annum]. 
Covenant to pay Money at the Day of Marriage, 


# 3 whether Notice muſt be given. Where Cove- 
[4 1 napt not to be performed till the Day of Mar- 
ff ? riage. Covenant to give 20 French Pieces to- 
T1 wards a Wedding Dinner, what Pieces ſhall be 
en intended. To give as much with his Daughter 
4 F 2 nienacd. g 9 ä i = 


S. as with any other Child. Covenant to pay 
for the Wedding Apparel, Covenant to pay 


to L "300 I. within 3 Months after he ſhall come 10 
4 4 18 Tears of Age, or within 18 Days of the 
7 ; Marriage, after Notice. Notice muſt be given 
f & both, From Page 124, to 128. 

a CHAP. XV.. 


5 ovenants as to Payment of Rents. Covenant to 
be brought upon a Deed in nature of a Cove- 
4 5 nant. Leſſee aſſigns his Term, and the Leſſor 


& Reverſiomn. Reverſioner accepts the Rent 
M the Aſſignee, if he may "have Covenant a- 

XX gainſt the Firſt Leſſee. Rent paid before the 
Dax, no Performance of the Covenant. Ex- 
== preſs Covenant to pay Rent at ſeveral Days, 
Covenant will lie before all the Days are paſs d. 
Nor Debt. During the Term to what it ex- 

tend. How to declare in Cruenant for Rent, 
in ſeveral good Caſes.” Who to do the Firſt 
Act by Demand. From Page 128, to 
135. 8 


C HAP. 


the CONTENTS 
CHAP. XVI. 


P leadings to Action, ＋ Covenant, 0r Rent and bi '- 

Tearly Payments, Releaſe of the Leſſor after 
' the Aſfzument of the Reverſion. No Ad of Ml 
the Leſſee can diſcharge him or bas Executors of 


4 @ ſpecial Covenant to pay Rent. Defendant 


pleads, Nihil habet in Tenementis. Where * 
Demand of Rent muſt be pleaded or nat. Le- 
vied by Diſtreſs 33 Entry and Expulſoon 
leaded. Nil debet ng Of the Plea, Nil 
habet in Tenementis, Plea, That no Rent is he- 
hind. Plea, That he paid is at the Feaſt. On 
Bond to perform Covenants, where Demand of 
Rent need not to be alledged. Aſſignment and 
Acceptance pleaded. From Page 1 35, to 
1 48. 4 » x , . | : 


CH AP. XVIL 


Covenant for Payment of Rent, where to be tried. 
Damages. From Page 148, to 154. 


CHAP. XVIII. 
Covenant for Reparations : Page 150, 154. 


Leaſe commencing in Point of Intereſt, or in 


Point of Computation. Pavement, if it be 
within the Word ¶ Building], Convenient, Te- 
nantable and Neceſſary Reparations, what. | 
here Covenant, for Reparatiom are mutaat. 
To leave it well repaired at the End of the ' 
Term. The patticular Breach not anſwered. 
Pleads, That it was ſufficiently repaired before 
the Action brought. Concor 2 Covenant 
to repair after Notice. Defendant pleads, That tibe 
Houſe was burnt down by Negligence, Cove- 

| nant 


* 


ſhall extend to Evichion before the D 


the CONTENT A 


e 7 repair ofter Notice. Diſcharge 1 
*- Reparotions pleaded. In fine Termini, ad 


ſinem Termini, the Difference. Covenant to 


i, uleſt refrained by Proclamatiov. Non 
to infregit Conventionens pleaded, when the 


Rreach i in non Reparando, Covenent for 
Repar ation, where to be tried. From Page 
1 745 0 170. | Bo - 


CHAP. XIX. 


4 Covenant, That he had good Power and lawful 


Authority. From Page , to 174. 


GAL I 


= Creme for quiet Enjoyment, Eviftion or Di- 


flurbonce, haw to be pleaded, Eigne Title. 
Pleads P 


ormanes of Covenants, Ex parte 
ſus per 


end ; Diſturbance of him, or 


| any other Perſon by or through h Means, Title 


or Procurement, how conſtrued. 40 l. accepted 
in Satifaction pleaded. | For any Thing done 


= +4 thew] how extends, Diverſity beriween du- 


ring the Term, and during the Term of ſo ma- 


un Tears," Habere fac poſſeſſion debito 


modo exeun'. By Covenant broken before the 


35 Condition broken, the Obligation forfeited. Co- 


wenant to ſave harmleſs from Eviction, in 


4 Laaſe dated long before the 8 
e 


„ 
E 
very. Covenant for quiet Enjoyment, not- 


_ withſtanding any AF done by him, how to bs 


conſtrued. What amounts to Evictien, Inter- 


ruption or Diſturbance, or not. How the Word 


[defend] ſhall be taken. [Suffer], how far it 


 extend;, Claiming Title, a $ tranger enters, 


82. and 


The CONTENTS. 

aud it i not ſaid, habens Titulum. Covenant 

againſt V. and all claiming under him: One 

claims under him by A# of Parliament made 
'- after the Covenant. Where an Exception # an 
Agreement. [Them], where not to be taken 
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ſaving harmleſs, Where Covenant not broken, 

by Alignment. From Page 276, to 283. 
* CH AP. XX XII. 
Covenant that he bad lawful Right and Titk to 
ler: The Breach, that be. had not Right or la- 
ul Efate to let, it's well aſſigned, and ir lies 
not in the Plaintiff 's Notice, who had the right- 
ful Eſtate; but the Defendant muſt maintgin 
be war ſeiſed in Fee, and bad @ good Eſtate, 
1d and then the Plaintiff muſt. ſhew- a ſpecial Title 
at in ſome other... Bargainor covenants that be « 

33 /ciſed of a good Eſtate, &c. in Fee, and that 

he had good Authority, to ſell, and that there 1 
not any Reverſion in the Crown by any Act 
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be Nature of Covenant. 
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Ovenant, in the Terms of the Law, 
| is defined to be the Agreement or 
TT , Conlentof Io or more by Deed 
in Writing, ſealed and delivered; 
| ZE whereby either of che ſaid Parties doth Pro- 
IT mile to the other, That ſomething is done 

already, or ſhall be done hereafter. Now a 
Covenant is not a Duty, nor Cauſe of Acti- 
on till ic be broken, and therefore it is nor 
diſcharged by a Releaſe of all Actions: And | 
when it is broken, the Action is not meetly 
founded on the Specialty, as if ie were a 
Duty, but favours of Treſpals; — 1 * 


The Law of Covenants. 
an Accord is a good Plea to it, and it lies in 
Damages. Allen 38, 39. in Eeles and Lam- 
bert's Caſe. 8 | 
A Covenant properly is a Specialty, but by 
CuſtomConventio ore tenus facta, is binding in Bri. 
ſol, in Wade and Bemboe's Caſe. Bemboe, Plain- | 
tiff, declared in Briſtol of a Covenant made 51 4H 
Word by the Teſtator of the Defendant with 
9 5 the Plaintiff in Briſtol, and declared alſo within 
Cuſtom of the ſaid City: There is a Cuſtom, that Con ven- 
Briſtol, Con- tio ore tenus acta ſhall bind the Covenantor as 
. ſtrongly as if it were made in Writing. Per 
: Cur, this Cuſtom doth not warrant this 
Action, for the Covenant binds the Cove- 
nancor by Cuſtom, but doth not extend to 
To be taken his Executors, but ſhall be taken ſtrictly. 
icitly. 7 Leon. 2. 1 
Where a Covenant terminates in it ſelf, it 
Nef-aſance, is not properly a Covenant, but a Defeaſance. 
and not a Co- PI. 138. a. As a Covenant that the Demiſe 
— ſhall be void, it ſhall determine the Leaſe, 
. and it cannot enure to other Effect, for the 
Leſſee cannot have an Action of Covenant 
upon this Covenant, for ſuch Action does 
not lie; but where the Thing for which the 
Covenant is made, is to be done in Time 
after, Raym. 26. But in Action of Covenant, 
in nature of a Defeaſance of a Recognizance, 
that upon Payment the Recognizance ſhall 
be delivered up to be vacated, and cauſed to 
be cancelled by the Defendant. This Co- 
venant doth not terminate in it ſelf, but is 
7 for a Collateral Act, and engageth the Party 
Where a Co- to ſuch Act; and not only that it ſhould be 
venant termi- void. 1 Keb. 103, 118. 1 d. 488. 
nares im it. A Covenant to do/a preſent Act is not pro- 
- fs - AR perly a Covenant,as a Covenantto ſtand ſeiz'd. 
no Covenant Ray”. 26. 1. Syd. 48. It is no Action properly, 
properly). ut Action on the Caſe, When 
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' The Lam of Covenants.  *' 3 


"3 When a Covenant is to pay Money, it is a 

ſingle Bill; but if it be to pay Money upon 

the Delivery of any Thing, Accord is 4 good 

plea. 1 Keb. 155. in Margine. | 
Sometimes a Covenant is in Nature of a Covenant in 

Condition Precedent, as Brocar's Caſe. 3 Leon. Cong of a 

219. Where the Lord of a Manor covenant- Pracedent. 

Ned to aſſure the Freehold to one of his Copy- 

Fholders, and to his Heirs; and the Copy- 

holder, in Conſideration of the ſame Cove- 

nant performed, promiſeth to pay a certain 

Sum of Money: The Copyholder is not 

bound to pay the Money, unleſs the Lord 

I firſt perform his Covenant; otherwiſe if 

the Covenant, on the Part of the Copy- 

holder, had been in Conſideration of the 

Covenant to be performed. 2 Sand. 156. 

Cited in Hunlock and Blacklow's Cale. 
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Covenant and not Warranty, or Warranty and not 
Y | Covenant. i eta 


A Feoffment by Dedi & conceſſi, in Action 
againſt the Feoffor, does not warrant Action 
pt Covenant on Eviction of the Inheritance, 
put it muſt be deduced in the real Lien by 
Warranty; but in caſe of a Freehold only, 
it is a Ground for Covenant. 1 K. 821, So 
Pran Caſe. But in Yelv. 139. Hob. 3. If a 
Man makes a Deed by Feoffment with War- 
Franty, and an Eftranger extends a Recognt- 
3X zance of the Feoffor on the Lands of the 
Feoffee, Covenant lies. 5-7] 

Per Coke Ch. Fuſtice, in Daniel and Ma- Difference 
ters's Caſe. Brownlow 165. Upon expreſs between a 
real Covenants, which extend to Freehold or Leaſe and an 

Inheritance, as Warrant and Defend; a Man Inhertuncs,. 

722 as to Words 
cannot have Action, unleſs he be ouſted by of Waran⸗ 
+ i =”. one ty. 


The Law of Covenants. *" 
one that hach Title. And a Man makes a Þ 
Feoffment witn Warranty, non Feoffavit is a WY 
good Plea ; for if the Feoffment be avoided, #7 
the Warranty is alſo avoided, for that de- 
pends upon the Feoffment. But if a Man 
makes a Leafe for Years, and covenants: that 
he will warrant and defend the Land to the 
Leſſee; if the Leſſee be ouſted by one that 
hath Title or without Title, he may have an 

Action of Covenant, for the Leſſor hath the 
Evidences, and ought to defend the Poſſeſ- 
ſion of his Leſſee, and the Right alfo, and 
Damages are only to be recovered : And 
this is the Difference between a Leaſe and In- 
heritance, though the Words of the Cove- 
nant be all one. 5 | 


Covenant and not Caſe, Caſe and not Covenant. 


A. recovers Debt againſt B. and B. pays 
the Money to A. upon which A. releaſeth al! 
Actions and Executions to B. and by the 
ſame Deed promiſeth to him to diſcharge 
the ſaid Judgment, and not to ſue Execution 
upon it, and after he ſues Execution againſt 
him, he may have a Writ of Covenant upon 
this Deed, and not an Action on the Caſe. 
M. 16 Fac. B. R. Reiniſh and Hilderſiy. Where 
the Words are Words of Defeaſance, and in 
the Preſent Tenſe, and a preſent Thing to 
be done, Covenant lies not, but an Action 8 
on the Cafe. 1 Syd. 48. Robinſon and Aunts iſ 
. TO = 

In B. R. C. J. Hales. The Caſe was, A. 
covenants in a Leaſe, that B. ſhall have free 
Ingreſs, Egreſs and Regreſs, Way and Paſſage 
to and for himſelf, his Executors, Adminiſtra- 
tors and Aſſigns, and all Perſens * 

158 | | there 
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The Law of Covenants. 


thereto from a Meſſuage, &c. to a Meſſuage, 


s 4 ee. and A. gives B. a Key to the Door which 
is 4 was in the Paſſage; it was rul d upon a Trial 


that the Door muſt be left open, although 
t was uſed ſo to be ſhut at the Time of the 
Grant: The Covenant was not well Penn'd, 
Mit ſhould have been at Times ſeaſonable and 
convenient. This was in Action on the Caſe; 
hat Wand the Queſtion was, If Action on the Caſe 
s lies here, or rather Covenant? Per Hale, If 
an Intereſt paſs (as in this Cale it ſeems to 
do) and the Covenantor himſelf diſturbs, 


nd IJ Action on the Caſe lies. 


1 Covenant and Debt. 


1 If a Man covenant with another to pay 
bim 20 J at a Day, chough he may have 
Ft. Action of Debt for the 20 l. yet he may have 
an Action of Covenant at his Election. Nic. 


9 


1ys Fac. Strong and Wells. | 

all If A. grant a Rent to B. payable at a cer- 

the 3 2in Feaſt Yearly, and covenan's to pay 
he Rent at the Feaſt, Action of Colt lics 


F 


on for Non- payment, although he may have an 
nſt Action of Debt for it. Vid. 1bid. 


If A. acknowledge by his Deed to have 


on 8 
ſe. Fold to B. Ten Cords of Hop-Poles for 145. 
ere per Cord, which he is to deliver to B. at his 
in Garden, when B. ſhall ſend his Servant to 


to Cord them. Qu. If a Man may have Action of 
Debt in the Der; d Cords of 

on Debt in the Detinet, to render Ten Cords o 
1s Hop-Poles upon this Deed, or be put to his 
Action of Covenant? 1 Rol. Abr. 606. Coach- 


man and Horden. | el 
If in a Deed ſealed and delivered by A. it 


ee | 
ge be recited, Whereas by Obligation of ſuch 
ra- 2 Date that B. C. D. and E. ſtood bound in 


Þ 3 the 


Covenant or 


Debt, by 
whom, 


The Law of Covenants. 
the Penal Sum of 160 J. to the ſaid A. for th 


Payment of 861. 18 s. at a certain Day; now | 


this Writing teſtifies, That he, viz. the ſaid 
A. ſuſcepiſſet & promiſiſſet to the ſaid B. C. D. 
and E. in Conſideration of the Sum of 4o 1. ** 
to the ſaid A. paid by the ſaid B. and C. in 
Part of the ſaid 86 J. 18 s. with Intereſt and 
Coſts, not to proſecute the ſaid B. C. D. and 


E. or any of them, in any Action or Prozeſs 
before ſuch a Day, after the Date of this 


Writing, Omnia que ſupra mentionata ſunt per A 
ipſum performata, in defection inde vel alicuſus 3 


rei inde mentionatee per ipſum performari idem A. 


orig aceret al dit B. 22 . rea. ſummam 80 L 9 
15 . before the Day *. = ſaid B. C. D. 
and E. upon the faid recited Obligation, 8. 
and C. only may have Action of Debt on 
this laſt Writing for the 80 J. for this is a di- 
ſtinct Clauſe by it ſelf, by which the ſaid 80 l 
is limited to be forfeited to B. and C. only : i 
So that it appears the Recompence ſhall be 
forfeited to them only, although the Promiſe 
by the firſt Part of the Deed was made to al! 


Four; upon which they might have Action 


of Covenant, but none beſide B. and C. may 


have Action of Debt. 1 Rol. Abr. 192. Har- 


riſon and Cbeſton. 8 _ 
F. N. B. Debt lies on any Covenant where 
the Sum is reducible to a'Certdinty. 2 Reb. 
225. Birch and Weaver, r. 

2 agreed, That Debt lieth on any Co- 
venant where the Sum is reducible to a Cer- 
tainty, as on Covenant to pay ſo much a ⁵ü 


Hundred for Hops delivered. 1 Keb. 22. 


Birch and Weaver. 
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uways, and it is agreed between the Parties, 


3 A 
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3 Covenant and a Grant alſo. 
3, Bond conditioned for Performance of Ar- 
icles, by which the Defendant conceſſit G- 


* 


RAlligns, Quod licitum foret illis at all Times 
: 7 
ZE whereof, the Plaintiff agreeavit to pay the 
Defendant 20s. 64. per Annum. This is a Grant 
of a Way, and not only a Covenant for the 
njoyment. 3 Levins 305. Holmes and Sellar. 
Not a Covenant nor 4 Condition, but a Declara- 
FF _ tion Explanatory, 


and the Leſſee covenants he will not cut 
any manner of Timber Trees: This adjudg- 
ed no Condition, but an Explanation with 


Truth it was of another Thing than was 
comprized in the Covenant before; as if I 
am ſeized of the Manor of D. in D. and 


3: eereeavit with the Plaintiff, his Heirs and 


eo have and uſe a Way by and over the 
Cloſe of the Defendant, in . Conſideration 


1 * Leaſe of a Farm except the Wood, Leſſor 
covenanted with the Leſſee that he ſhall take 
all manner of Underwood, provided always, 


what Wood he ſhould meddle, though in 


B 4 of 


£ 


ax 


119. 


Reſer vation, 
and not a Co- 
venant. 


1 — 


The Lat of Cobenauta. 


of Black-Agre in D. and ſo ſeized. T.co- 
venant with J. S. that he ſhall enjoy the Ma- 


nor for Ten Years, provided and the {ai .J. c 3 
covenants that he ſhall not enjoy Black-Acre. 

This Covenant is not a Condition, but a De- 
claration deduced out of my Covenant, to 


make a plain Declaration that. it is not my 
Intereſt that Black-Acre ſhall paſs, be it Par- 


cel or not of the ſaid Manor. Pop. 117 


Covenant quaſi a Defeaſance. 


Debt on ſingle Bill of 687. with Covenant 
to pay it when ſuch Bills be ſtated, and ap- 
pear due for the Coſts of the DefendaneTe- 
ſtator, and produced to Two Attorneys; c. 
indifferently to be choſen between them, &. 
the Covenant being in the ſame Deed, it 
works as a Defeaſance' or Acquittance, not 
as a diſtinct Deed, &c. 1 Keb. 624. Holdy 
and Orway. . | e, e 
LT.eaſe or Rent, and not a Covenant. 

If A. lets Land to B. by Indenture, and 
the Words are, in Conſideration f the Payment 
of the Rent hereafter mentioned, he leaſeth, & ?Q“. 
and after, in the ſame Indenture, B. cove- 
nants for him and his Aſſigns with A. and his 
Aſſigns, to pay 101. at certain Feaſts, ak 
ly, Cc. This ſhallbe a Rent, and nat a dun 
in Eros, for upon the whole Indenture, this 
ſhall be a Reſervation, and not a Covenant; 
for the Words Cin Confederation, of the Rent here- 
after mentioned] make it clear,, 3 Rol. Ab. 449 
Atbowe and Heming, 7ST 
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The Lau of Covenants. 
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co- ih By Articles the Teſtator covenantsand agrees 
Na- 
. 5. 
dre. 


*K&ich the Defendant that he ſhall have and enjoy 
Moch an Houſe and Land for 6 Years, and in 
"a nſideratione Premiſſorum the Defendant cove- 
Wants and agrees to pay to the Teſtator, his 
ieirs, Executors and Aſſigns, an Annual 
ent of 95: during the ſaid 6 Years, at the 


3 ear; if it be a Covenant it is due to the Exe- 
ST utor, if it be a Reſervation it follows the 
Neverſion, and ſo goes to the Heir. Per Cur, 


1 
24 4 i ©) 
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2 | 
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his is meerly a Rent, and not a Covenant, 


75 
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4 A Prior leaſeth a Rectory, rendering 4 7. 
er Amum, and by the ſame Indenture grants 
o the Leſſee and his Aſſigns, dare & reddere, 


o che Leſſee for Portage, yet this is not any 
Part of che principal Rent to be retained 
way of Defalcation, and by way of Co- 
enant the Leſſee is to recoive 3 1. 4 d. Nlv. 42. 
( bambers and Maſon's Caſe, 

ana Seley, feized. of Copyhold Land: 
for Life, did execute a Deed to Peter Seley, 


F ner 
hgh itn 
„ 
a 
WS | . 
13 
2 


by the Payment of 100 l. by which Deed, after 
a Recital of the Counterbond given to Peter, 
and the Eſtate which Thomas Seley had in the 


5 


and Aſſigns, with the ſaid P. that he, his 


Executors and Adminiſtrators, ſhould hold 


PD theſe 


t 
Ind the Words [covenant and grant that he 5 . 
W&»j0y] amount to a Leaſe, and is not a dum 
In groſs, and he covenants to pay to him 
nd his Heirs. Cro. Car. 207. Drake and Mon. 2 Bulft. 281. 
, & Owen 151. Alfo and Dennis Caſe. , 


us a collateral Security to indemnify him for 


* 


7 


1 : - 


Lands, he did covenant, grant and agree 
for himſelf, his Executors, Adminiſtrators 


ns 


9 


& ” . , . , 7 4 Covenant, and 
— 4 d. for Portage, the Rent re- not a kent. 
erved is 4/. and though 35. 4 d. is to be paid 


* 


Rent and Re- 


eaſt of the Annunciation, and St. Michael. oo 28 ny 


3 Defendant enters, Teſtator dies, Rent is ar- naar. 


＋ 


— — — 4 


10 


Leaſe, and not theſe Lands from the Time of making the 
a Covenant. 


Rent, and not 


a Sum in 
groſs. 


Intereſt will veſt ; and therefore it ſhall not 
be intended a Leaſe in this Caſe of a Copy- 


chards and Seley. 


The Law of Covenants, 


ſaid Deed for 7 Years, and ſo from the End | 
of 7 Years to 7 Years, for and during the 


My 


Term of 49 Years, if Thomas ſhould ſo long * ö 
live. The Court ſeemed inclined that it's a 
Leaſe, and ſo a Forfeiture, there being no 
Cuſtom to warrant it. It is a Rule, That the 
Word | Covenant] will make a Leaſe, though the 
Word | Grant] be omitted; nay, a Licence to 
hold Land for a Time without either of theſe 
Words, will amount to a Leaſe, much more 
when the Words are, To have, hold and enjoy, 


Tiſdale and Eſſex. 2 Cro. 92, 398. 1 Rol. Alr. 
847. Cro. Car. 207. And it is now ſettled, * 
that an Action of Debt may be brought up- 
on ſuch a Covenant ; but it was ſmartly ar- 
gued on the other Side. If the conſtruing of 
it to be a Leaſe will work a Wrong, then its 
only a Covenant and an Agreement, and no 


Np 8 


hold, for if it ſhould, there would bea Wron 
done to the Leſſor and Leſſee ; for it would 
be a Forfeiture of the Eſtate in the one, anda 
defeating of the Security of the other ; but 
no Judgment was given. 2 Med. 80. Ri- 
3 Keb. 638. Meſme Caſe. 
Articles of Agreement indented and ſealed 
between A. and B. the Words are, I & cove- 
nanted and agreed, That A. doth lett ſuch Land 
to B. for 5 Years from Michaelmas next, provi- 
ded that the Leſſee ſhall pay therefore at Mi- 
ebaelmas and Lady-Day 100 l. by equal Por- 
tions; in as much as the firſt Words are a pre- 
{ent Leaſe, the Proviſo ſhall make a preſent 
Reſervation of the Recovery, and not a Sum 
in groſs. 2 Rol. Abr. 449. Vide plus infra. 


Cove- 


The Law of Covenants, 


_ 3 Covenant, and not a Solvendum. 

> TC = | | | 

long 77 Plaintiff brings Debt on Bond againſt the 

its a2 Pefendant, wherein the Defendant did ac- 

g no nowledge himſelf to be indebted to the 

the laintiff in 40 J. which he did thereby co- 

b the enant to pay, when ſuch a Bill of Coſts 

e to ſhould be ſtated by Two Attorneys indiffe- 

heſe ently to be choſen between them; and ſets 

re prth in his Declaration, That he named one 

Oy, T ttorney, and deſired the Defendant to 

35- ame another, which he refuſeth to do, and 

Ar. p intitles himſelf to the Action. Per Cur”, 

ed, his is a Covenant, and not a Solvendum, for 

up- 4 Wiſe it will be in the Defendant's Power ne- 

ar. er to pay the Money, and the Plaintiff, 

of Weaving named an Attorney, ought to Re- 

its ver. 2 Med. 266. Sir J. Orway and Hol- 

wh ̃ͥ ꝶ ͤ 8 

ot . | LY (OY 

| A Covenant, and not Account. 

'& Covenant upon a Writing ſealed, by which Covenant lies 
"Wc Defendant's Teſtator acknowledgeth him- upon a Wri. 
Mf to be accountable to the Plaintiff for all hes 

- ch Moneys which ſhall be charged by negnguu 

im upon A. to be paid to B. and faith he covenants to 

d Pharged fo much upon A, to be paid to B. beaccounta- 

= nd that he had not paid it; wherefore he ble for 1004 

4 _@rought this Action againſt the Defendant, 

is Executors : Per Cur, Covenant well 

ies upon ſuch Words in a Deed, though, 

- 8 Cr. Geary and Raiſon was cited to the con- 

rary. Covenant will lie upon any Words in 8 

Pee, purporting an Agreement for Payment 

| Money. 1 Levins 47. Brice verſus Carr. Vide 


4 


no 


edis Caſe, 1 Keb. 153. Er per Cur, There is 


II 


12 


Vielding and HE Words; Yielding and Paying, makes an L. 


paying. 


; Covenant, 1 Ventr. 10. 1 Rol. Abr. 519. 
The Leſſee 


Money charged upon FJ. S. for which an 


Covenant, and it's not like Green and Reſons 


What Wards vill create or amount to an expreſs 


[and the Leſſee ſhall repair the Mills] being the 
the End of the Term, make a Covenant, for ö 


will not have any Effect, and becauſe of the 


4 


| and Cumberland ; and being by Indenture, it 


+4 - 


KM 


The Law of Covenants. 

no other Remedy againſt Executors ; and 
had it been againſt the Party himſelf, ſuch Wb 
Agreement being .by one Perſon to pay * 


* 
"0 
-2F 25 
4 24 


Account lieth not, he being not chargeable i 
25 Receiver Or Baily, the only Remedy is b 4 


Caſe, 1 Cro. 128. No Notice is given by the 
Plaintiff to Dixen; who, upon ſuch Bill, 


I 
was to pay to Sir Thomas Viner, which per Cur. © 


is not neceſſary. 'Vide 1 Keb. 115. 
n = 


1 


expreſs Covenant, and not a Covenant ĩ⁶ 
in Law only; as if a Man let Land for 
Years, reſerving a Rent, Action of Cove- 
nant lies for -Non-Payment of the Rent, for 
reddendo, the Rent is an Agreement for the 
Payment of the Rent, which will make 2 


Pl. 10. . 15 / nt 
Theſe Words in an Indenture of Leaſe, 


Thing leaſed, as oft as Need ſhall require, 
and ſhall leave them ſufficiently repaired at 


it is the clear Agreement of the Parties, 
and otherwiſe the Words -{ ſhall leave, &. [ 


laſt Words it cannot be a Condition, Brett 


i 


% The Law ok Covenants, 


uch Is the Words of both Parties. Pop. 136. 2 Cra. 


42 "if Leſſee for Years covenant to repair, &c. 
Provided always, and it is agreed, that the 
y W.cfor ſhall find great Timber: This makes 

a Covenant on the Part of the Leſſor to find 
great Timber, by the Word [ agreed, ] and ſhall 
ot be a Qualification of the Covenanc of 


13 


che Leſſee: Bur if the Leſſee covenant to , Levin. 274. 


3 Repair, provided always that the Leſſor R 


7 4 ſhall find great Timber without the Word 
agreed; ] this Proviſo ſhall not be any 


chall only be a Qualification of the Cove- 
Inant of the Leſſee. x Rol. Abr. 5 18. Holder 
and Taylors Caſe. In the Indenture of Ap- 
prentice, That Apprentice ſhall be Loyal, 
FSecreta ſua velaret; theſe Words imply a 
Covenant. More 135. Stantons Cale. | 


Fe ween A. and B. by which it is agreed (upon 
Marriage intended between A. and C.) that 


1 pf B. until A. ſhall make a certain Jointure to C. 
"37/0 B. Annuatim ſolvendo to A. intereſſe pro inde ſe- 
gaundum ratim 8 l. per Cent. Cc. If B. does not 


lies againſt him upon theſe Words; for that 
every Agreement by Deed is a Covenant, 
and otherwiſe A. ſhall not have any Remedy 
for the Money. 8 Car. B. R. Croſs and Nor- 
—_ 1 Rol. Abr. 518. Pl. 6. iy 


Covenant on the Part of the Leſſor, but 


If there are Articles of Agreement be- 


I all the Stock of C. ſhall remain in the Hands 


Fay the ſaid Intereſt, an Action of Covenant 


m. 183, 


It a Man convey Land to another in Fee Covenant or 
with Warranty, and after the Land is evicted Warranty ac. 


by eigne Title for certain Years, the Grantee cording asthe 


upon the ſaid Words againſt the Grantor up- 
on this Eviction, although the Warranty be 


an- 


of the Land may have Action of Covenant Eviction is. 


14 Che Law of Covenants. 


annexed to the Freehold, for the ſaid Words 


1 
1 
* 


" 
= 
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make a Covenant if a Chattel be evicted, 


and a Warranty if a Freehold be demanded, hal 


I Rol. Rep. 25. Rudg and Pruchcomb. 


This Caſe is more intelligibly reported in J \ 


Hob. 3. Yeh, 139. | 


It is agreed, that there is no need of the 
Word Covenant to make a Covenant, but 


any Thing under the Hand and Seal of the Par. 


ties, which import an Agreement, will amount tn fi 


a Covenant. 1 Rol. Abr. 518. Theſe Words 


Words of A+ in a Leaſe for Years, That the Leſſee ſhall Re- iſ 
greement — make a Covenant. So in the Caſe of ⁵⁶ 
ndentures of Apprentiſhip, there are not ⁵⁶ 


make a Cove. 
8 the formal Words of a Covenant, but only 


an Agreement, That the Maſter ſhall do this, 


and the Apprentice ſhall do that; theſe are 
Covenants, but in all theſe Caſe 


es there is 


ſomething of an Undertaking. So Rol. 5 19. 


Walker's Caſe. If a Deed be made to another 


Words in the in theſe Words, viz. I have a Writing in 


FurureTenſe. my Cuſtody, in which V. ſtandeth bound to i 


B. in 100 J. and I will be ready to produce 


it: This is a Covenant, for this is a preſent 


engaging to do it. 1 
A. made a Bill of Debt againſt B. for the Pay- 


7 


ment of 20 l. at 4 Days, and in the end of the 2 


Deed covenanted and granted with B. his 
Executors and Adminiftrators, That if he 
made Default in any of the ſaid Payments, 


that then he will pay the Reſidue that then 2 4 
ſhall be unpaid ; and afterwards A. fails in ⁶ 
the firſt Payment, and before the ſecond Day i 


B. brought Action of Debt for the whole 20 


It was moved, if B. will ſue A. before the 


laſt Day, it ought to be by Way of Cove- 3 | 
nant, and not by Debt. But per Cur. the Action 


lies; for if one covenant to pay me oo. 
3 | . at A 


— 


Tide Lau ot Covenants. tf 
ds ſuch a Day, Action of Debt lies 4 fortiori, The Word 

| 1 "Wen the Words of the Deed are Covenant — 
d. a Grant; for the Word Covenant ſome- ſounds in Co- 


Nees ſounds in Covenant, ſometimes in venant, ſome- 


in Intract, ſecundam ſubjectam materiam. 1 Loon. rimes in Cons | 
Bs. „ tract. 
he The Teſtator was indebted to the Plaintiff Bond to pax 
„ Bond, which he did thereby covenant to 3 wo * 
r. y, when ſuch a Bill of Coſts ſhould be ſta- be ſtated, it is 


d by Two Attorneys indifferently to be a Covenant, 
zoſen between them; and ſets forth in his 
zclaration, That he named one Attorney, 
d deſired the Defendant's Executor to name 
ot other; which he refuſed, and ſo brings 


1 
2 
"= 
1 
A =, 
70 N 4 
: W- 
p " 
8 
= 
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ly ion of Covenant. This is a Covenant, 
is, d not a Sobvend? ; and if it ſhould not be 


is, L |: 
re Covenant, but an entire Bond, then it 
uld be in the Power of the Obligor, whe- f 
9. Er ever it ſhall be payable ; and the Plain- 
er . having named an Attorney, ought to 
over. 2 Mod. 266. Sir Jobn Orway werſms 


in . : 
o dipps Executor, &c. I am content to give 
de 10 l. at Micbaelmas, and 101. at Lach- 


Aion of Covenant lies upon it as well 

K 2 ebt. 3 Leon. 119. 3 ; 
In Covenant on a Feoffment and Grant 
WF Biſhops Lands, Breach was aſſigned, That 
z 8 Defendant had no good Title, and De- 
rrrer thereon ; the Court conceives that 
le 4 7 * | 
will not. make any exprefs Covenant, 


: Wt 4d will, and ſo reſervando. 3 Keb. 549. 

n ning Caſe. 

y Þ Covenant doth not lie againſt Executors : 
7 MW Tenants in Tail, upon theſe Words, De- Demiſe and 


ie and Grant. 1 Anderſon, . 12. Upon Grant. 
Pe Words [ Demiſe and Grant] without any 
Fer Words, which compabhend Warranty 
chem, this Action well lies, and a * e 
I | # y 


8 1 G 


© 
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16 The Lam of Covenants. 
1% by Eſtoppel is a good Leaſe to ground this 
Action upon Eviction; and to traverſe that 


bhe was not poſſeſs d by vertue of a Leaſe; is 
„uno Plea againſt the Leaſe by Indenture, 
6204 u, Ti which 1s an Eſtoppel, without ſnewing 2 2 


„ particular Cauſe. Cro, Fac. 73. Stiles and 
I che Lord grant to his Tenant, that he 


5 will not diſtrain him in ſuch a Part of his 


Land for his Rent, this ſhall be taken to be 

a good Covenant, by this Word [Grant.] 

Perk. Sect. 69. | | i LEY A071 A 
If a Man make a Leaſe for Years, and 
warrant it to the Leſſee, his Heirs and Aſſigns, ⁵ 
though this be not a Warranty, yet it's a good a 
Covenant in Law. Br. Cov. 388. 
Though the Words Vendidit afſignavit & tranſß— 
: tulit, does not amount to a Covenant againſt F# 
an eigne Title, yet againſt the Covenantor it 
will amount to a Covenant. 3 Keb. 304. 
Deering cont Farrington. = 7 6 
A Leaſe for Years made to A. determina- 
ble upon the Lives of B. C. and D. B. dies, MW 
A. aſſigns to E. and E. reciting the Death of M 
B. and the Aſſignment to him, aſſigns the i 
Term to E and covenants with him, That 
he himſelf is lawfully poſſeſs d of all tgje 
Premiſſes of a good and ſufficient Eſtate fort- ⁶ 
the be 0 2 8 if — ou 'Y 
C. D. or either of them, ſha pen ſo long 
to live, and they the ſaid C. — D. deb pic 2 
in full Life, though the Words are not, (and 
that) the ſaid C. and D. are yet in full Life; 
J 


yet this is implied by the Words, and is as a 
ſeveral Covenant, or otherwiſe the laſt Part ä 
would be void and of none Effect. The 

Breach was, That C. was dead at the Time of FW 

the Aſſignment. 2 Rol. Abr. 249. Pl. a2. 

; | 7 3 i Where 
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' Where Recital amounts to a Covenant. 


+ ' 
EW © Beds 
"SEO d 
2 
* > 
4 of 
G71 2 1 


e Indenture, it was agreed the Plaintiff 


urrerto the Declaration it Was excepted, That 
here is no Covenant to pay the 3d Part, but 


© Wi Recital of an Agreement to have it. But by Recital, That 
15 Wales, were it but a Recital, that before the it is agreed. 
© Vindenture they were agreed, it is a Covenant; 
] Hand fo to ſay, Whereas it was agreed to pay 
hol. for now the Indenture it ſelf confirms 
d ne Agreement, and Intent Precedent, tho 
c be relative to the former Act in Pais, when 
d it's declared by Deed, it is now a Covenant 
„er hs Indenture. 3 Keb. 465. Barfoor and 
Rx :icara. | | 5 . 
t Defendant covenanted by Articles, reciting, A Covenant 
trat a Marriage was intended between the that doth nor 
 "EDefendant and one Rebecca, Widow, who — 
| | | 17a), 
iad ſeven Sons; the Defendant covenanted that leads and 
In the ſaid Articles, having recited, That occaſions it, 
„ R. M. deceaſed, Father of the ſaid ſeven ſhall no 
f Brothers, had by his Will bequeathed, cui/;- oblige, &. 
et ipſor præd Foſeph Facob, &c. (only leaving 
put Nathaniel) the Sum of 50 l. a- piece; co- 
enants with che Plaintiff to pay to the ſaid 
even Sons, naming Nathaniel, præd ſeperales 
197 egationes, vel Sum Fol. and the Defendant 
; Fplcads further, he paid to the fix Sons 50 l. a- 
C MWpicce, and ſheweth Performance of the other 
1 Articles: Plaintiff demurs, becauſe he ſhews 


not he paid ol. to Nathaniel, and he did expreſ- 


Mreſt, che ſaid ſeveral Legacies or Sum of 50/, 
Per Cur, in the Recitalof the ſaid Will, nothing 
is mentioned to have been MMueathed to Na- 


tbaniel 


. . 
q 
Oo 


Covenant on Demiſe of a Coal. Mine, 
hereby it's recited, That before ſcaling of 


ould have the 3d Part digged, &. On De- 


ly covenant to pay the ſaid Nathaniel, and the 


18 


S 
* 


ved, If that Recital be within theſe Words 


Recital being Thing paſt, or at leaſt preſent.. Clench ; Re. 
cCital of it ſelf is nothing, but being joined 


conſidered 
with the reſt 
of the D-ed, 
15 material, 


and Clerk. | F 


The Law of Covenants | 
thaniel as well as the reſt, though he cove- Ml 
nants to pay to Nathaniel as well as the reit, 
yet it is Legationes, ſummas præd, and there 
being no Legacy to Nathaniel, and that ap- 
pearing by the Recital of the Will, his Co- . 
venant ſhall not oblige the Defendant to pay 
him any Thing. 2 Ventr. 140. George and 
A | „ 
A. by his Deed Poll recited, "That he was 
poſſeſſed of certain Lands for Years of a cer- i 
tain Term, by god and lawful Conveyance 8 
he aſſigned the ſame to J. S. with divers Co- 
venants, Articles and Agreements, in the Mi 
ſaid Deed contained, which are or ought 
to be performed on his Part: The © was, 
If the Recital be an Article or Agreement 
within the Meaning of the Condition of the 
Bond for Performance. Per Gaudy, it is an 
Agreement, every Thing contained in the 
Deed is an Agreement, and not only that 
which I am bound to perform. It was mo- 


of the Condition, [which are or ought to be per- 
formed on my Part? ] And ſome were of Opinion, 
it is not within thoſe Words, for that extends 
only in futurum ; but this Recital 1s of a 


and conſidered with the reſt of the Deed, it 
is material as here, for againſt this Recital 
he cannot ſay that he hath not any Thing in 
the Term, and it was clearly reſolved, That 
if the Party had not that Intereſt by a ö 
good and fawtul Conveyance, the Obligh, , MW 
tion was forfeited. 1 Leon. 122. Seven ll 


The Law of Covenants, 
In Babington and Allens Caſe, theſe Words 
paying the Rent] is no Condition Pre- 
dent, but rather Concomitant, and is the 


ie AR, and is liable to Conſtruction as the 

Pubject Matter is, the Word [paying], and 
vithout Conſtruction (unleſs as in the Caſe 
df Dier 371. it be Precedent) doth not im- 
Port a Condition; but clearly here it can be 
o Condition, being an uſual Clauſe at the 
nd of all Leaſes. 2 Keb. 9. 23. | 
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CHAP. II. 


2 4 venant. of 5 * A 
Eſſee brought Covenant, and declared, 


at he paying the Rent, and performing 
e Covenants on his Part to be performed, 
all quietly enjoy; the Breach aſſigned was 
Diſturbance by the Leſſor. Leſſor pleads, 
e Plaintiff did enjoy quietly till ſuch, a 
SF ime ; but then he cut W N 

as contrary to his Covenant, and then he 
Mcered. The Qu was, Whether the Defen- 
ant's Covenant was Conditional or not? For 
it amount to a Condition, then the Leſſor's 
ntry is lawful; but if it be a Covenant, 
e ought to bring his Action. Per Cur, 
e Covenant is not Conditional, for 
e Word, Paying and Performing, ſignify no 
Pore than that he ſhall gpjoy under the 
Ments and Covenants. Indeed, the Word 
| | C4 : [Pay- 


Fonſideration whereupon the Party is to do 


a Words amount to a Covenant, and not to 
IF 4 Condition ; or to a Condition, and not tb a Co- 


That the Leſſor covenanted with him, 


ood down, which 
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50 The Law of Covenants. 9 
Where the [Paying] may in ſome Caſes amount to = 
eee Condition ; but that is, where without ſuch 

to a Conſtruction the Party can have no Remedy. * 


Condition, 


and where 2 Mod. 35. Vaughan 32. 1 Sid. 266, 280. * 
nor. Leſſor covenants, That the Leſſac, paying i 
his Rent, ſhall enjoy the Land demifed du- iſ 
ring the whole Term the Leſſee did not pay 
the Rent, and after is ejected by a Title Pa- 
ramount, by Two Judges againſt One: The ml 
Covenant is Conditional, and the Lefſſec ' ⁵ 
ſhall not have Advantage of it, if he did not: i 
perform the Condition which is created by 
this Word [Paying]. 4 Leon. p. 50. 1 
A Man lets Land by Indenture, and in it 
is ſuch a Clanſe, and it is covenanted (or a. 
greed) between the ſaid Parties, that the Le- 
ee ſhall not do ſuch a Thing upon Pain of ü 
forfeiting his Eſtate. It is a Condition, for ü 
the Words being indifferent whether of the 
Leſſee or Leſſor, they ſhall be taken for the 
Words of the Leſſor. 1 Rol. Abr. 407, 498. 
Sir Thomas TFones. p. 206. in Warren and 
Arthur's Caſe. One covenants that the 
Plaintiff ſhall quietly enjoy the Land de- 
miſled, paying the Rent reſerved : And 
there it was pleaded, That the Plain- 
tiff had not paid the Rent according 
to the Reſervation and Demur upon 
this; but it was adjudged there, that the 
Word [ Paying] doth not make the Covenant 
Conditional, but that it was a Reciprocal 
Covenant, for which the Party may have his uM 
Action. This Caſe is reported, 2 Mod. 34. 
The Caſe there was, The Breach aſſigned 
was a Diſturbance by the Leſſor; Defendant 73 
pleads, that till ſuch a Time the Plaintiff 
did quietly enjgy ; but that then he cut down # 
Wood, which was contrary to his OT 4 
N Where, 


SS hereupon he entered. Now if this Defen- 


4 nts Covenant amount to a Condition, then 


Hh Leaſe. The Covenant is no more than 


8 


Entry is lawful. Per Cur, It amounts to a Co- | 

Fnant only, and makes not a Condition; nor 

s it ever known, that by theſe Words the 

>flor entered for Noe pages of Rent. 

One made a Leaſe for Years, Leſſor co- A covenant 
nanted that the Leſſee ſhould have Houſe- on the Part of 
pot, Hayboot and Plowboot, without com- the Leſſor, 


itting any Waſte, upon Pain of Forfeiture of pon as . 


dition. 


nat che Law appoints, and therefore vain; 
Nad it's a Covenant on the Part of the Leſſor, 


d fo cannot be a Condition. Cro. Eliz. 604. 


chdeacon verſas Fennor. 


4 makes a Leaſe of Lands to B. for 10 


ears, rendring Rent, and B. covenants to Re- 


= ür; afterwards A. by his Will deviſeth, That 


hall have the Lands for 30 Years, after the 

> Years, under the like Covenants as are 

mpriſed in the Leaſe : This makes it to be 4 Cong, 
onditions in the Second Leaſe what were — _ 3 

ovenants in the firſt, for they cannot be cond. 

Novenants for want of a Deed; and if they 

Puld not be Conditions, the Heir of the 

or were without Remedy, if they are 

t performed. Godb. 98, 99. 2 Leon. Pl. 40. 

en 54 Machele and Dunton. | | 

Leſſee covenants by the ſame Indenture of Where a Co. 


Covenants in 
a firſt Leaſe, 


aſe, that he will not alien nor aſſign his venane is « 


erm to any other but to his Wife for Life, Condition to 
ad the Reſidue of the Term to his Children, — hs 
one of his youngeſt Brothers, upon Pain 
forfeiture of his Leaſe ; the Leſſee aſſigns 

to his Brother, having a Wife. This Co- 

nant is a Condition to defeat the Eſtate ; 


pr being by Indenture, they are the Words 


If both Parties, and are ſufficient to deter- 
1 | Gy mine 


| The Law of Covenants, ; 
mine the Leaſe. Cr. Fac. 389. Whichcoat and Wi 
Fox. 2 Bulſt. 290. —_ 
| Recoverors to an Uſe, before the Statute il 
27 H. 8. make a Leaſe for 99 Years by In- 
denture, at 10 J. Rent; Leſſee by the ſame i 
Indenture covenanted, That he will pay the 
Rent to Ceftuy que Uſe, his Heirs and Aﬀigns, 
8 proviſo ſemper, if the ſaid Ceffuy que Uſe doth il 
Proviſo a= not make his Heir-Male his Aſſignee, that 
— * then he ſhall pay the Rent to the Recove- 
venant. rors, their Heirs and Aſſigns; afterwards if 
Ceſtuy que Uſe dieth, and doth not make his 
_ Heir-Male his Aflignee, Leſſee doth not pay 
the Rent to the Recoverors. The Qu was, 
If this Eſtate were forfeited, and that this 
Proviſo makes his Eſtate Conditional? Per "Ml 
Cur, Its no Condition that went to the E. 
Nate, -but only abridged the Covenant. 
Cro. Elix. 73. Scot's Cale. 2 Leon. 128. 
In Treſpaſs, Defendant juſtifies, for that 
M. ſeized of Lands let them to the Plain- 
tiff except the Trees and Liberty of Eradi- 
cating, & aſport' cum averiis reparand ſepes 
& implend' foveas, and M. grants the Trees 
and the Liberty to A. and he and the other 
© Defendants, as his Servants, uſe this Liberty, 
which is ſpecially pleaded, que 25 ead Fractio. 
Plaintiff demurs, and for Cauſe ſhews, that 
Covenant,and the Defendants have not alledged that they 
not a Condi- have filled the Ditches, and amended the 
tion. Hedges, according to the Agreement. Pods 
| lexfen for the Plaintiff ſhewed, that this is a 
Condition, and not being performed, de- 
ſtroys the Agreement, and avoids the Liber- nf 


ty. But per Cur, This is not a Condition, 
but a Covenant, for which the Leſſee hath 
Remedy by Action. It was objected, That 
the Power and Liberty was annexed to "7 FP | 

* F 1 * n 


Defendant to af 


be Law of Covenants. 23 


W cverſion, which is not granted to 4. ſed 


A on allo“, for the Liberty is annexed to the 
rrees, and incident to them, and aſſignable 


ith them. Sir Tho. Jones 205. Warren and 


er alias Artbur. 5 


A Proviſo, coupled with other Words of Where a Pro- 


4 ovenant and Grant, ſhall not create a "m_ mo not 
MT ondicion, but be of the ſame Nature as din. 


her Words of Grant, as, Proviſo ſemper, 
Ind the ſaid A. B. covenants and grants 
and with, &c. That the ſaid Earl of 
intington, and Lord Mountjoy, may dig 
dr Oar. 4 Leon. 147. Moor 174. 


1 
ry 


Debt on Bond, for Performance of Arti- 


es; the Hain covenanted with the 
; ign over his Trade to 
im, and that he ſhould not endeavour 
take away any of his Cuſtomers ; and 
2 Conſideration of the Performance of 
is Covenant, the Defendant covenanted 
pay the Plaintiff 60 J. per Annum du- 
Ing his Liſe. Theſe Words, in Conſidera- 
Neue Perfurmations, make it a Condition Pre- 
dent, which muſt be averred. 3 Leon. 
9. Per Cur. præter Twiſden, HBuiſden, How 
Ing muſt he ſtay till he be entitled to 
Ws Annuity ? As long as he lives? For this | 
Povenant may be broken at any Time. Better report- 


-» IS 
_— = 
i * 


Laledicta expoſitio. 1 Mod. 64. Humlock and ed by Sanders, | 


-" 
1 
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cke. Et 2 Sand. 155. 2 Keeble 674. 


Lord Cromwel's Caſe, the Words, cove- 
ried, provided and agreed, give an Ad- 


antage of a Condition, or a Cove 
ant. | ; | 


G4 Plaii, 


24 The Law of Covenants. 


Pluis, where [Provided] amounts to a Condition, 
3 or a Covenant. 5 


Grant by the Earl of Pembroke of the Lieu- ; 


tenancy or Deputyſhip of the Weſt Part of 
the Forreſt of Selwood, to Sir Maurice Berkley, 
and the Heirs Males of his Body : Provided 
always, and the ſaid Sir Maurice covenanted 
and granted, &. with the ſaid Earl, his, &c. 
That it ſhall be lawful for the ſaid Earl, his 


Heirs and Aſſigns, to have all the Preemi- 


nence and Commandment of the ſaid Game 
and Hunting there, as if the Grant had not 
Provided al- been made. Provided alſo, and the ſaid 
fo, and it is Sir Maurice covenanted for, &c. to and with 
_ covenanted, the ſaid Earl, his, &c. That the ſaid Sir Mau- 


— 2 rice, and the Heirs Males of this Body, would 


it is a Cove. Preſerve the Game as it hath been uſed, and 


nant, and that they ſhould not cut any Wood, &. 
where a Con- Sir Henry Berkley, Son of Sir Maurice, cut down 
dition. Four Timber Trees. Qu. was, If this were a 
55 Condition, and ſo gave Entry to the Earl on 
a Covenant? e EY 
Per Cur, The firſt Proviſo is not a Condi- 
tion but a Covenant, either becauſe by this 
he 15 not to do more than he may do by his 
ſuperior Cuſtody, in which Caſe he ought to 
do it by his own Authority; or if it be taken 
that he may kill the Game at his Pleaſure, 

it is void, becauſe againſt his Office. 
Where Pro- 2. The ſecond Proviſo is but a bare Cove - 
viſo is a bare nant, it ſhall be entirely the Words of the 
Os | Grantee himſelf as the Covenant is, and with- 
and w „cout the Words of the Grantor a Condition 
cannot be. And therefore, ſuppoſe it had 
been on the other Part, provided always, and 
the Grantor covenants that the Grantee — 
82 | | | ave 3 


Tze Law ot Eovenants.—© 2 
have the Refuſe of the Browſe, &c. This is à This Caſe 
meer Covenant, Poph. 116. Earl of Pembroke otherwiſe re- 


| f 
3 1 
8 2 . 


reer. Sir Henry Berkley, a Caſe, there put by ported by 


Provided always, and it was covenanted 33%. 
f Weranted and agreed between the Parties, if 


„ the Leſſee ſell or alien the Term, that the 
| eſſor ſhall have the Preferment. This they. 
d agreed to be a good Condition, becauſe they 
ere the Words as well of the Leſſor as of the 
is Leſſee. But the Caſe of Harrington and Pepull, 
- 17 Eliz. B. R. Pepull made a Leaſe for Years 
to Harrington of a Farm, except the Wood, 
t and covenanted with the Leſſee, that he ſhall | 
take all manner of Underwood. Provided 
always, and the Leſſee covenants, that he 
will not cut any manner of Timber-Trees, 
d and it was adjudged no Condition, Poph. ibid. 
117. : 

lf there are Articles of Agreement made 


n Aby Indenture between A. and B. by which A. 
2 agrees that B. ſhall have an Houſe in a Street 
n in London for certain Years, provided and up- 


on Condition that B. ſhall receive and pay 


i- the Rents of the other Houſes in the ſame 
is Street of A. mentioned in a Schedule. And 
is it is further agreed, that B. for his Labour in 
o collecting the ſaid Rent, ſhall have the : 
n Overplus of the Rents beyond ſuch a Sum. 


„ "IM {his is not any Covenant on the Part of B. 
to bind him to receive and pay the Rents 
2- mentioned in the Schedule; but the Proviſo 


16 will make the Eſtate of B. void in the Houſe 
* (this being a Leaſe, and will not make a Co- 
IN venant). M. 4 Car. 1. B. R. Geary and Rea- 
1d 


ge, Cr. Car. 128. yer ſee 1 Leving 47. Price 


If 


26. The Law of Covenants, 
If A. make a Deed to B. in theſe Words: 

I have in my Cuſtody one Writing Obligatory, in 

which Writing Obligatory one William now ſtand- i 
eth bound to the ſaid B. for the Payment of 40ol. 
ſuch a Day, being the proper Money of B. and I 
will be ready at all Times when I ſhall be required Wl 
to deliver * ſame Writing Obligatory to the ſaid 

B. If B. after demands the Obligation of the 
[1 will be faid A. and he refuſeth to deliver it, B. may 
ready atall have an Action of Covenant upon this Deed, 
Times to de- by force of theſe Words, [and I will be rea- 
liver] amount dy at all Times when I ſhall be required to 
3 . redeliver the ſame,] 11 Car. B. R. Walker's 

yy — 7h. 

Proviſo, If A. let to B. for Life, with a Proviſo, 
where it That if the Leſſee dies within the Term of 
makes not a Forty Years, that then the Executors of the 
— N Leſſce ſhall have it for ſo many of the Years 
venante Which ſhall amount to the Number of Forty 
Years, to be accounted from the Date of the 
Indenture of Leaſe. This Proviſo ſhall not 
make a Leaſe, but only a Covenant, Dier 150. 

1 Rep. 155. Rector of Chedington's Caſe. | 
Covenant, on Action of Covenant was brought upon 
what Words. theſe Words, (vix.) I oblige my ſelf to pay ſo 

; | much Money at ſuch a Day, and ſo much at ſuc 
a Day. Per Cur, Action of Covenant lies, 
eſpecially if both Days are not paſs d; but 
1 5 the Chief Baron Bridgeman doubted, how the 
Law would have been if the Words were, T-- KM 
ncri &. firmiter obligari, for that thoſe Words 
found in Debt and not in Covenant. And 
per Cur, the Words, quod tenear Conventionem, 
and de Conventione fracta, are all one, Hardr. 
178. Norris s Caſe. 3 4 
Where the It hath been a general Rule, That the Word ³ü 
Word Cove. Covenant will make a Leaſe, tho the Word Grant 


nant will be omitted; much more when the Words are, 
make a Leaſc. ph „„ To 
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© The Law of Covenants. 23 


: b: J Hold, Enjoy, &c. 2 Mod. Rep. 80. But if 
„ one covenant to grant and ſuffer one to en- 


oy ſuch Lands, this will not amount to a 


|. Condition, for the Intent of the Parties is 

I J only tO make it a Covenant. jd 

d Wﬀ Biſhop of Rocheſter let Lands to the Defen- 

4 ant. Plaintiff replies, That the ſaid Leaſe was : 
© upon Condition, (wvisz.) the Leſſee oy hs Ins 
i enture of the ſaid Leaſe did covenant, that | 5 
„ Mee would not put out nor diſturb any of the | | 


As. es, of - 
. 


—Mrenants inhabiting within the ſaid Mannor 
o Mut of their Tenements, doing their Duties 
's ccording to the Cuſtom of the ſaid Mannor, 


nd ſhewed the Defendant had put out one 
„ 84. G. a Tenant, Cc. and that the Biſhop had 


f 4 center'd for the Condition broken. Per 

e „, it is a Condition, tho the Words ſound A condition, 
's "In Covenant, and be the Words of the Leſſee, tho' the 
Net the Leaſe being made by Indenture, the- Words ſound 
e me is the Deed of both, and every Word in Covenant. 
t J it is ſpoken by both Parties; and tho he 

, AMnay have Action of Covenant, yet he can- 


Pot thereby overthrow the Leaſe as by Entr 

or Condition broken, and yet by the Words 

"2X ſeems that the Meaning of the Indenture 

Jas, that by the Breach of this Covenant the 

ſtate ſhould be defeated. So 24 Eliz. Hill 

% Lockbam: By Indenture the Leſſee co- 
enanted to grind all his Corn at the Leſſor's 

Mil, and in the End of the Indenture 

MW _ covenanted to N all Covenants 

„ pena fors facturæ, and by the Opinion of 
1 . as 5 x kg ai ts 
Mut in thEprincipal Caſe the Breach was not any Tenant 
ell affigned. It is ſaid, he had put out a Wo- of the Man- 
an, nm Tenentem, &c. and perhaps ſhe nor out of 

; Was but Tenant at Will, and the Covenant tir Tene- 
3 8 ments doing. 
fers only co Copyholders, and perhaps ha their Duties 


\ *. | 


*$ 
2 


— 


a Condition, 
bur is by 
Way of A- 
greement. 


The Law of Covenants. 


had diſſeiſed one of the Tenants, and then 


the putting her out is no Breach; it's ſaid ſhe 


had done her Duty that might be once , he 
ought to have ſaid ſhe had done her Duty al- 
ways, and the Exceptions were incurable, 


1 Leon, 55 245. Thomas and Ward. 2 
arſon of D. covenanted with one of ³⁸ü 


The 
his Pariſhioners, that he ſhould pay no Tythes, 
for which the Pariſhioner covenanted to pay 
to the Parſon an Annual Sum of Money,and 
afterwards the Tythe not being paid, the Par- ul 
fon ſued him in the Court Chriſtian, and tge 
other prayed a Prohibition. Per Cur, It's a 
bare Covenant and no Intereſt of the T ythes 
paſs, but it's a bare Covenant, and the Party 
who is ſued for Tythes has no Remedy but 


by Action of Covenant, Poph, 140. Falcher 1 
and Guffin. | 8 | 


Clapham and Moyle's Caſe, 

On Marriage agreed on between the De- 
fendant and one Mary F. 15001. was to be 
paid by Articles at ſeveral Days to the Plain- 
tiff, and he to convey ſeveral Lands and an 
Office to the Defendant, Proviſo that the De- 
fendant out of the firſt Three Years Profits 
ſhould pay 500 J. to the Plaintiff. Plaintiff 


brings Debt on this Proviſo, averring Profits 


above the Value received, and that the Mar- 
riage took Effet. Defendant demurs,becauſe 


this Proviſo is in Nature of a Defeaſance or 
| Wheres Pro. Condition. Per Cur?, this Proviſo can never 
viſd can have have any Effect as a Condition, Moyle was to 
no Effect as 


ſurrender to bring the other in, but could not 

re- enjoy it on Breach of Condition. There 
are no Words that refer or direct to any Pro- 
viſo to be in the future Grant, nor would the 

Matter bear it, being an Office of — 
h an 
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Che Law of Covenants. 
greement of the Parties to be a Covenant, 


5: Per tot Cur, it amount but to a Covenant 


. 
1 


ey Articles. It is covenanted and agreed be- 


=_ 
- 


Mr ween the Parties, that F. H doth let the 


e ſaid Lands for and during Five Years, 


o begin, &. Provided always — ſaid 


Defendant] ſhall pay to the Plaintiff yearly, 
t ſuch Feaſt-Days by equal Portions, &c. du- 


ing che Term. And the ſaid Parties agree 
nat a Leaſe ſhall be made purſuant. Per Cur, 
his is an immediate Leaſe, becauſe of the 
7 ords [ he doth let.] 2. This Proviſo is a 


2 


good Reſervation of the Rent, it being by 


Articles whereunto either of them were Par- 


ies: Per Popham, it's a Reſervation and a 
ondition alſo. Proviſo joined with the 
Words of Covenant, make it a Condition 
Ind a Covenant alſo, Cr. Eliz. 486. Har- 


con and Wiſe, as in Moo. 859. and Ney. 5. 


1 "= * 


eſme Caſe. 


RF If a Man by Indenture lets Lands for Years, 


AA 
: 2% 
1 


eſſee ſhould not alien, and it was adjuged 


* 


29 


and therefore could not be reduced on Breach 
of che Condition; it muſt be conſtrued by 

i Xe. 842, 860, 892, This Proviſo is not 
Y by Way of Defeaſance, but Agreement, 1 Lev. 


Articles 2- 
mounting to 
an immediate 
Leaſe. 


Where Pro. 
wil makes a 
Covenant 
and a Con- 
dition allo. 


Povided always, and it is covenanted and 
reed between the ſaid Parties, that the 


Phat this was a Condition by Force of the 


roviſo, and a Covenant by Force of the 
ther Words, 1. It. 203. b. : 

Action of Covenant on Conceſſi & Feoffavi, 
n a Conveyance of an Inheritance, and 
reach aſſigned in Entry on the Plaintiff. De- 


endant demurs. The Qu. was, Whether Con- 


i make a Warranty or Covenant in Caſe of 
Inheritance, as it doth on a Term? The Court 
nclined it would not, Hob, 3 Keb. 188. 

* HAP. 


go. The Law of Covenants, 


"9 : 8 8 at _ r - "4 * * 


HAP. IV. 


What ſhall be ſaid an Agreement, and what 
« Agreement amounts to a Covenant. x 


FF a Man let a Mannor by Indenture, ex- i 

: Cept a certain Parcel of Land, and the | 

Leſſee enters into Bond to perform all the Þ 

Covenants, Articles and Agreements con- 

tained in the Indenture, and after the Leſſee 

Entry into Enters into the Land excepted ; yet this is 

Lend except - not any Breach of the Condition, for the 

ed, noBreach. Land excepted is not leaſed, and is as if it 

had not been named, and therefore cannot 

be intended an Agreement to be performed 

on the Part of the Leſſee within the Intent 

of the Indenture, 1 Rolls Abr. 43 1. Ruſſell and 
Gullnoll. T | 1 

On oyer, the Specialty was, ff. 11 May 1668. 

- It is agreed upon by Dr. J. P. and B. C. Eſq; That 

. the ſaid B. C. ſhall give to the ſaid Dr. gool. 

for ſuch Land and Houſe, and the Brewing-Veſſels. 

In Witneſs whereof, we do put our Hands and Seals, 

mutually given as Earneſt, in Performance of this, 

Fs. the Money to be paid a Week after Midſum- 

Earneſt Part er, 1668. Per Cur, the Earneſt ſhall be in- 

of the Sam. tended as Part of the Sum, and the Action is 

IC well brought without Averment of the Con- 

veyance of the Land, for it ſhall be intended 

that both Partie had ſealed the Specialty, 

and if the Plaintiff hath not conveyed the 

Where Anti. Land to the Vefendant, he hath alſo an 

quity has a Action of Covenant againſt the Plaintiff up- 

mutual Re. on the Agreement contained in the Deed, 

ey. which amounts to a Covenant on the Plain- 


- 


7 an 5 


* 


| The Law of Covenants. 
| M tiff's Part to convey the Land, and ſo each 


" otherwiſe if the Specialty had been the Words 
of the Defendant only, and not the Words-of 
it is; and in the Concluſion it's ſaid, both Par- 
ties have ſealed it, 1 Sand. 319. Pordage and 
Cole ver. Caſe, 1 Lev. 274. & Raym. 183. 
| 2 Keb. $696 © 8-4 | 
| A. by his Deed-Poll recited, That whereas 
he was poſſeſſed of certain Lands for Years 
of a certain Term, by good and lawful Con- 
veyance he aſſigned the fame to F. S. wich 
divers Covenants, Articles and Agreements 
in the ſaid Deed contained, which are or 
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Party hath mutual Remedy againſt the other; 


both Parties by Way of Agreement, as here 


Where « Re- 
cital amounts 
to an Agree- 
ment, 


32 The Law of Covenants: 


ment to pay makes a Covenant, 2 Mod. 92; 
208, 209... 35 | 
A Condition to perform Covenants and 
Agreements ; one was, That the Plaintiff had 
covenanted with the Defendai. t, that it ſhould 
be lawful for the Defendant to cut down 
Wood for Fireboot and Hedgeboot, without 
making Waſte, or cutting more than neceſſary; 
the Plaintiff aſſigns a Breach in that Cove- 
nant (which 1s in 'Truth the Plaintiff's Co- 
venant); the Exception was, that the Con- 
dition ought but to extend unto Covenants 
do be performed on the Part of the Leſſee; i 
Agreement ſed non allocat. It is the Agreement of the i 
of Fong Leſſee, tho it is the Covenant of the Leſſor; 
1 int of the I Leon. 324. Stepbenſons Caſe. 
. Leſſor. It may be the Agreement of the Leſſee, 
* tho' it be the Covenant of the Leſſor, 1 Le- 
5 on. 324. vid. ſupra. | 1 
4 What . Agreement in Articles with Covenant on ñ³ 
mounts to a the Plaintiff's Side to ſettle a Jointure, and 
Covenant to on the other Side to pay 6000 J. and it is a- 
V Fine. greed in the Articles, That a Fine was in- 
tended to be levied of ſuch Lands, Cc. for 
ſecuring the Payment of the 6000 1. Per Dom 
Cancello & auters Fudges, this is a Covenant 
to levy a Fine, 2 Mod. 87. | 
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2 Mad. 80,81. What Words of Covenant or Agreement ſhall a- 
mount to 4 Leaſe, and what ſhall be a Cove 
nant only. Vide ſupra Leaſe-Rent, and not 


Covenant. : 


Covenantro If a Man covenant to permit and ſuffer 
permit one to another to have, hold and enjoy certain 
enjoy, Oc. is Lands a die dat for Life, this is a Covenant 
Covenant and no Leaſe, and the Law will not expet * 
and no Leaſe. any Livery, and for this he ſhall not be Te. 


nant } 


Of 
mM 
nt 


Tekhe Law of Covenants. 33 
rant at Will, 1 Roll. Abr. 859. Tooker and 
queer. „ ED. | my 
Covenant in ſome Caſes ſhall amount to a Where Cove. 
rant. As, one covenants quod Licitum foret nant ſhall a- 
Per the Leſſee to take neceſſary Fireboot and Te 
ouſeboot to be expended; and for the Re- 
Faration of the Premiſſes, Cr. Fac. 291. Pur- 


. We) and Grymes. 


The Words, Covenant-and grant that he Covenant 
hall enjoy the Lands for Six Years, amounts an! grant | 
"Fo a Leaſe, and ſhall bind the Heirs, vid. ſu- _ _ = 
2 a Drake and Monday's Caſe. And the Words *. ec. 
1 f the Covenant — Grant of the Leſſee, that amdunts to a 
e ſhall pay ſuch a Rent yearly, amounts to Leaſe. 
Reſervation, Cr. Fac. 207. 5 | 

6. E. being ſeiſed of Land in Fee, cove- Mortgage 
anted with . 77. to convey it by Fine or and not a 
Irher Aſſurance to M. W. and his Heirs be- Leaſe. 
re, Cc. which ſhould be to the Uſe of him 

Ind his Heirs, with a Proviſo, That if he paid 


— as 


DAM. V. 10e l. at the End of 13 Years, 


at then he might re-enter, and that all Aſ- 


rances ſhould be to the Coniſor; and cove- 
anted and granted for him and his Heirs 
ich the ſaid 24. V. and his Heirs, That he 
Jad his Heirs ſhould enjoy the ſaid Land un- 
the End of the ſaid 13 Years, and after 


Pr ever, if the ſaid 100 J. was unpaid; and 


o 


A. V. covenanted to pay yearly two Capons, 


, this is not a Leaſe, for the Intent of the 
Farties was, it ſhould be a Mortgage, which 
but a Covenant that he ſhall enjoy during 
he Time of the Mortgage, and nor a Leaſe, 
nd the Covenant for quiet Enjoyment ſhews 


ant much, Cr. Fac. 172. Evan. and Thomas. 


. 


34 


Covenant 
and grant 
that one ſhall 
have and 
hold the 
Land, &. 


is a Leaſe. 


Agreement 
between 
Strangers not 
to amount to 
a Leaſe. 


The Law ol Covenants. . 
One Pleaſance's Caſe, cited Cr. Fac. 172. If 
one covenants and grants with another, that 


he ſhall have and hold his Lands for ſo many 
Years, it is a good and abſolute Leaſe : But 4 


if he covenants and grants that he ſhall. enjoß 
his Lands for Ten Years, it is. not a Leaſe, 
becauſe it ſounds only in Covenant. 1 
It was ſaid in Littleton and Pern's Caſe, 1 Le- * 
on. 36, & 118, 119. If A. covenants with B. 
that C. ſhall have his Land for ſo many Years, 
rendring ſuch a Rent, here is not any Leaſe, 
and therefore no Rent; but if A. had cove. ix 
nanted with C. himſelf it had been otherwiſe, #8 
becauſe between the ſaid Parties. | 1 


An Agreement or Covenant made between 


F. S. and 7. N that J. D. ſhall have ſuch 
Lands for Years, this being made between 
Strangers cannot amount to a Leaſe. So if 
J. S. covenants with J. D. that his Executors # 
ſhall have ſuch Land for Twenty One Years, 
this cannot amount to a Leaſe, for they are 
in this Degree as Strangers, Cr. Eliz. 173. 
Porry and Allen, and ſo is Littleton and Pern: i 
Caſe, 1 Leon. 136. | 


In Indenture of Articles the Plaintiff cove- AY 


nants, that Edvard, Brother of the Defendant, * % 
ſhould enjoy ſuch Lands until the Feaſt of ©. 4 
St. Michael next following, rendring ſuch a 

Rent at the End of the ſaid Term, and that 


Edward ſhould pay ſuch Rent. The Defen- 


dant pleaded, that his ſaid Brother paid to 
the Plaintiff before the faid Feaſt of St. Mi- 
chael, in full Satisfaction of the ſaid Rent, 3. 
Plea is good, and upon the Matter the Co- 
venant well performed, for there is not an 
Rent in this Caſe, for here is not any Leaſe. - 
For if A. covenant with B. that C. ſhall have 
his Land for ſo many Years, rendring ſuch a 
5 Rent, 


+ 
: 
4 
. 


Tie Law of Covenants 33 
Rent, here is not anyLeaſe, and ſo no Rent; 
"Wotherwile if A. had covenanted with C. him- 

elf, 1 Leon. 13 6. Littleton and Pern. 
Where J. S. covenants and conceſſit to F. N. I cunceſu] 
nat he ſhall have Twenty Acres of Land for makes a 
ML wenty one Years ; it is a good Leaſe, for Leaſe. 
Fhis Word-cernceſſit is as good as dimiſt, 


Leon. 118, 119. 


9 
2 2 


Buy Articles between Harrington and Wiſe, it 
s covenanted and agreed between the Par- 
ies, that the ſaid James Harrington doth let 


3 e ſaid Lands for and during Five Years, to 
Megin at Michaelmas next enſuing, provided 


hat che ſaid Defendant ſhall pay to the Plain- 


_—_— . ; 

ff annually during the Term, at the Feaſts of 
r. Alichael and the Annunciation, 120 J. by 
0 


aual Portions: And the ſaid Parties do co- 
Menant, That a Leaſe ſhall be made and ſeal- _ 
according to the Effect of theſe Articles Articles 
Mefore, Cc. the Feaſt of Al-Saints. Per Cur, make an is 
lt is an immediate Leaſe becauſe of the — . 
4 nas . eeſc, tho 
Fords, [it is agreed that he doth let, ] being 4c... 2 Co- 
the Preſent Tenſe, and that which follow- yenant there- 
is in Reference to further Aſſurance, and in that a 
Pe rather for that it is to be made after the Leaſe ſhall be 
*FMginning of the Term, ſo he ought to have _ aud 
e Term preſently, at Michaelmas. 2. This 
Pooviſo is a — Reſervation of the Rent, 
. Elz. 486. Harrington and Wiſe, Moo. 459. 
The Word, Agreement, being only in the 
eile, and not in the Article it ſelf, a Cove- 
ant and Promiſe alone will not amount to a 
eaſe of a Freehold. Per Tirrel, the Reaſon of 
l. 33. was, becauſe the Word convenit was 
Pin'd with agreeavit, and a Covenant to en- 


s ® 
1 


4 dy has been held no Leaſe, 2 Keb. 268. 
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The Law of Covenants. 
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ks 3 | 1 | 

Of Covenants in Law, and the Operation and Con- 4%: 
| ſequents upon it. SE |; 

| 


By what Words: | 
Conſtitute an R By Indenture did conſtitute the Plain- WM 
obj, tiff Officialem ſuum, and granted him M1 
Lee emnem & omnimodays, Archidiaconat juriſ- : 
e diftionem ſuam, predict abſq; 3 dene | 
atione, veſtrictione, &c. Theſe Words abſq; &c. 

o amount to a Covenant to make the De- 
fendant ſubject to an Action, 1 Leon. 277. Bi- 
ſhop and Redman. | b 

The Word demiſi imports a Covenant. 
Plaintiff in his Declaration ſhews, That at the = 
Time of the Leaſe made the Leſſor was not 
ſeiſed of the Land, but a Stranger, and ſo 
the Covenant in Law broken; but he did 
not lay any actual Entry by Force of his 
Leaſe, nor any Ejectment of the Stranger, 
nor any claiming under him, and ſo no Ex- 
pulſion. Per Cur, the Action did well lie, 

for the Breach of Covenant was, that the 
Leſſor had taken upon him to demiſe that 
which he could not, and | demiſi] imports a 
Power of Letting, as ded; does of Giving; 
and it is not reaſonable to force the Leſſee to 
enter upon the Land, and ſo to commit a 

Treſpaſs, Hob. p. 12. Holder and Taylor. And 
ſo by the Word [ demiſi] Action of Cove- 
nant lies, tho' he never enter. But, : 
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The Law of Covenants. 37 
| Covenant was brought upon the Word where Co- 

WE [demi/7] for not repairing a Pump, where venanr lies 
e Uſe of the Pump is let. It is faid in vP0" 42 
id. 430. Pomfret and Rycroft, meſine Cale, miſt] [ _ 
i Sand. 321. & 1 Vent. 26, 44 Regularly | 
Ino Covenant lies upon the Word [demiſe] un- | 
leſs in Caſe of Eviction of Leſſee, and actual 
Ouſter or Expulſion by the Leflor , or a 


* 


Stranger, as Nokes's Caſe is; and ſo it was 
3 adjudged in the Exchequer-Chamber. that 
Covenant lies not. And tho' the Soil it ſelf | 
was excepted where the Pump ſtood, yet S 
che Leſſee may enter and repair the Pump. -- 
R. lets the Mannor of D. to H. for Twenty 4 
one Years, and after, by the Words dedi 4 a 
conceſi, & ad firmam tradidi, lets the ſame — 
Mannor to the Plaintiff for Life, who enters 
and is ouſted by H. and fo he brought Co- | 
„ ovenant. If the entire Eſtate for Life be evicted Leſſee not to 
Funder the Title of the Leſſor, Leſſee ſhall have Cove- 
not have Covenant, for by this he ſhall re- 2797 where 
cover but Damages which are Perſonal, and i of a Free- 
are not a Recompence for the Loſs of a Free- hold. 
hold. Aber, for the Loſs of Poſſeſſion for a 
Time, and ſo it being but a Term evicted, 
the Leſſee ſhall have covenant upon thoſe 
Words in Law. The Words in the Leaſe will 
enure to a double Warranty, dedi to a 
Franck-Tenement, and dimiſi to an Eviction 
for Years, Hob. p. 3. R. 28. NUV. 139. Pinchcomb 
3 and Rud e, 1 Rol. Rep. 25. Noy. 131. | 
The Words [aflign, ſet over, and trans- 
fer, vendidit, aſſignavit, & tranſtulit,] do not [V.ndidit, f. 
amount to aCovenant againſt an Eigne Title, bt,, & 
yet againſt the Covenantor himſelf it will a- 2 
mount to a Covenant; as a Covenant againſt nt 
all claiming by, from, or under me ; and Covenant. 
if I enter, Covenant lies againſt me upon the ind how ot. 
„ Wrong: 


2 
— — f 
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38 The Law of Covenants, | 
Wrong: So upon the Reſervation of Rent to 

a Stranger, Debt lies not by the Stranger, he 

may have an Action of Covenant for Non. 

Payment, and ſo may the Leſſor : by Hale: 

3 Keb. 304. Deering and Farringdon. 3J 

Grant of an Authority, to act, &c. abſq; i 

impetitione, denegatione, reſtrictione, &c. do a- 

mount to a Covenant, 1 Leon. 277. ' = 

Tenant for Life, Remainder in Fee to ano. Ml 

ther, and the Tenant for Life, by the Wards 

3 or grant], doth make a Leaſe for i 

Tears, and dies, and after he inRemainder doth 

enter, and ouſt the Leſſee for Years ; in this 

Caſe, he cannot upon this Covenant in Law 8 

charge the Executors or Adminiſtrators of 

the Leſſor, but upon an expreſs Covenant for 

quiet Enjoying he may, Dier 257. Pl. 13, 

3 Cro. . Landydale ver. Chruey. 1 Leon, 179, Wi 

if a Man let the Land of 7 S. by Deed im 

to J. P. FJ. S. being in Poſſeſſion at the Time 

of the Leaſe, and Leſſee enters upon F. S. 

Covenant in Who re- enters, yet F. D. ſhall not have Action 
Lau gh to of Covenant upon this, becauſe the Co enam 
- 8 in Law ought to be fir d upon an Eſtate ; but 
here was not any Eſtate, for this was a void 

| Leaſe, and the Leſſee a Diſſeiſor by his En- 

If a Stranger fry. And | by Fenner, If a Man let Lands for 
enters before Years, and a Stranger enters before the Leſ- i 
— ſee enter, he ſhall not have an Action of Co- 
lies. venant upon this Ouſter, becauſe he was ne- 
ver Leſſee in Privity to have this Action, 

I Rol. Abr. 520. but it's ſaid there in Stile and 

Herring s Caſe, If a Man let to me my on 

Land, whereof I am ſeiſed in Fee or other- 

wiſe by Indenture, if Iam ouſted by another 

No Covenant that had Right, ſhall have a Writ of Covenant. 
in Law upon If a Man leaſeth certain Goods for Years 
Eviction of by Indenture, which are evicted within the 


Che Lam of Cobenants. 39 
Frerm, yet he ſhall not have a Writ of Co- 
eenant, for the Law doth not create any Co- 

on- enant upon ſuch perſonal Things, 1 Rol. 


ales Abr. 519. Bedford Caſe : Sed Qu. & vide Rolls, 

83 44 Covenant in Law ſhall not be extended to HA Com_ 
% te 4 Man do more than be cen. F. and his ut, Tb HA 
3- Vife ſeiſed of Land in the Right of the Wife ten ꝗed to 


for Term of her Life, and they joyn in a make a Min 
Leaſe by the Words Demiſe and Grant. F. dyes, do more than 
ius Wife enters and avoids the Leaſe, Leſſee he can. 
put out of Poſſeſſion by Ejectment, and 
rings Covenant againſt the Executors of F. 
pon the Words Demiſe and Grant, and on De- 
urrer Judgment pro Defendant ; the Words 
Were, Demiſe, Grant, and to Farm let for Years, 
f the Wife ſhould ſo long live, 1 Brownl. 22. 
„The Defendant let to the Plaintiff an 

louſe in London by theſe Words, demiſe. grant 
. and the Leſſor covenants, That the Leſ- 
Mee ſhall enjoy the Houſe during the Term 
Fvichout Eviction by the Leſſor, or any Clai- 
ning under him, and the Leſſor was obliged 
Jo perform all Covenants, Grants, and Ar- 
cles in the Indenture. The Plaintiff grants 
is Term over to a Stranger in Debt; upon 


his Obligation the Defendant pleads Perfor- 


"ZFnance of all Covenants ; the Plaintiff aſſigns 
3 Breach, that one Savery enter'd upon the 


0- 1 Aſſignee, and made a Leaſe for Seven Years 
e- o one DP. if he ſhould fo long live, who 
1 rings Ejetment againſt the Aſſignee, and 


covered. Defendant demurs in Law: The 


1 Court was againſt the Plaintiff, and re- 

. ſolved, „ _ 

er . That by this Covenant in Law upon Aﬀſignee ball 
. cheſe Words, demiſe and grant, the Aſſignee haves Writ 
rs ſhall not have a Writ of Covenant, Dier 257. on the Words 
9 | Demiſe and 


D 4 2. That Gran. 


Covenant 


40 The Law of Covenants. 
2. That by this Breach of Covenant, the 
Obligation in Law was forfeited, for he was | 
bound to perform all Covenants, Grants, Cc. 
which extend as well co Covenants in Law, 
| as to Covenants in Fat, 5 
Pleading En- 3+ Altho' that the Recovery was by Ver- 
try bya dict, yet the Plaintiff ought to have ſnewed 
Stranger, he that Sa very had elder Title, for otherwiſe thle 
ee be Covenant in Law was not broken, and be- 
Title.“ cauſe he did not ſhew it, for this Cauſe they 
reſolved againſt the Plaintiff. 352255 
4. The ſaid expreſs Covenant qualifies the iſ 
Generality of the Covenant in Law, and re- 
ſtrains it by the mutual Conſent of both Par- 
ties, that this ſhall not extend further than 
the expreſs Covenant. A NE 
And it is but Reaſon, that the particular 
Covenant ſubſequent ſhould quality the ge- 
ſubſequent, neral Force of this Word demiſi, for otherwiſe 
qualihes the the particular Covenant ſhould be in vain, if 
_— moves the Force of this Word demiſi ſhould ſtand; 
re this Word 4 Rep. 80. Nobel l.. 


Particular 


* 


Note, When a Covenant is created by Law, 
the Covenantee cannot have Covenant if he 
be not ouſted by one who hath Title; but 
upon expreſs Covenant it lies, tho' a Stranger 
enters without Title, 2 Brownl. 161, 162, ö. 

No, altho upon expreſs Covenant to pay 
Rent, Covenant lies againſt the Leſſee for 
Rent after Aſſignment; yet it ſeems ſuch 
Action doth not lie: againſt a Leſſee upon a 

Covenant in Law [as yielding and paying] 
after the Aſſignment, Sid. 4 7 


1 . 


The Law of Covenants. — Ar 


— — — 


1 


ID 


CHAP. VI. 
Conftraftion. 


< dere expreſs Covenant qualifies the general, 
sand where à particular Covenant doth not qua- 

y be general. 5 8 

J Ovenant to enjoy abſq; legali moleſtatione, | 

E 6 of the Defendant, . conceived Where a g& 

-a general Entry no Breach, (for that ſhall be neral Entry, 

n intended tortious) and the general Covenant no Breach, 


IJ is reſtrained by ſpecial Covenant againſt any 
IF lawful Let, 2 Keb. 717, 723. Lee and Dalſton 


ver. Scurre. 


e Fobnſoz and Vavaſor Joynt-Tenants of a 
if Mill by Leaſe for Years. Vavaſor afligns all 


!, his Intereſt in the Mill to another, without 
PFobnſons Aſſent or Privity, and dyes. Fobn- 
n afterwards recites this Indenture by Leaſe, 


oY : 
i 


© and that all came to him by Survivorſhip, 
t grants the ſaid Mill and all his Eſtate, Title 
rand Intereſt, to Proctor, and covenants that 

z he ſhall quietly enjoy ic, notwithſtanding any — 
Act done by him, and Bond of Covenant, : 
and Action of Debt upon the Bond. Fohn- 
ien pleads, that the Plaintiff had enjoyed it, 
notwithſtanding any Act done by him. Proctor 
replied, that Va vaſor Joynt-Tenant with Job- 
/, aſſigned his Eſtate to F. D. who entered 
and expelled him. Defendant demurs, and 
ie was adjudged againſt the Defendant, for 
the Grant was never good, for he had no 
Power to grant one Moiety, and yet he had 
cxprelly granted the Mill to Proctor. * 
1 ; | E 3 & 


q 


Where not 
qualified by 


enſuing. 


4 Rer. 80. b. 


Aſſignee 
© ſh:!! have 
this Action 
on a Cove. 
nant in Law. 


the Covenant the Grant was good for the who 
comes ill by Eviction afterwards, and there- 


The Law of Covenants, 
the Condition of the Obligation being to per- 
form all Grants; the Grant being defective 
at the firſt as co a Moiety, which is the Sub- 
ſtance of the Agreement of all the Parties, 
this is not qualified by the Covenant enſuing. 


And it is not like to Nokes's Caſe, 4 RR there 
e, and be- 


fore in that Caſe the Covenant enſuing qua- 


| lify'd the general Covenant, Nel. p. 175. 


2 Cro. 233. Lit. 206. 1 Bulſt. 3, 4. Proctor 


and Fohnſon, 2 Brownl. 212. meſme Caſe. Nokes 3 
Caſe was, The Defendant let an Houſe to 
the Plaintiff by the Words demiſe and grant, 


which Words import a Covenant in Law, 
and the Leflor covenants, that the Leſſee 
ſhall enjoy the Houſe, during the Term,with- 
out Eviction by the Leſſor, or any claiming 
under him (which expreſs Covenant was nar- 
rower than che other) and gave Bond to per- 
form Covenants. The Plaintiff grants his. 
Term over to a Stranger. The Plaintiff aſ- 


ſigned for Breach, that one S. entered upon 


the Aſſignee and recovered in Eje&ment, 
and Debt was brought upon this Bond. Per 
Cur, by this Covenant in Law the Aſſignee 
ſhall have a Writ of Covenant, and for this 
Breach of the Covenant in Law the Obliga- 
tion was forfeited ; but becauſe the Plaintiff 
did not ſhew that S. had a Covenant-Title, 


(for otherwiſe the Covenant in Law was not 


broken) Judgment againſt the Plaintiff ; and 


per tot. Cur, the expreſs Covenant qualifies 


the generality of the Covenant in Law, and 
it ſhall not extend further than the expreſs 
Covenant, 1 | 


An 


{A 
1 
1 

* = 


The Law of Covenants. 43 
An expreſs Covenant controuls an im- An expreſs 
tied obs. but he may uſe either of them at Covenant © 
is Pleaſure. A ſpecial Warranty .controuls controuls an 


o o , — d x” 
| a general, and the Reaſon is, no Man will —_ -—_ 


take an expreſs ſpecial Warranty, when the ranty, and 
Intent is he ſhall have a general Warranty, _ a 


per Hob. Winch 93, 94+ Sir George Trenchard's 


Caſe. | | | 

| B by Indenture grants a Fee- Farm 
Rent to the Plaintiff, which he had purcha- 
ſed of the King's Lands in the late Times, 
and covenanted that he was ſeiſed in Fee 
and had good Right to ſell, and Breach aſ- 
ſigned that he had not good Right. Defen- 
dant pleads, that ulterius agreeat fuit in eadem 
Indentura, that the Covenants in the Inden- 
ture ſhall not extend to Acts further than to 


1 Acts done by the Vender and his Heirs. 
Pllaintiff demurs. Per Cur”, tho this is 2 re- A mmore A. 
mote Agreement at the End of the Deed, greement at 


and far diſtant from the other Covenant, yet the End of a 


this hath qualified the firſt Covenant, and 2 

reſtrains it to Acts done by the Covenantor — Part. 
2X himlelf only, as 4 Rep. Nokes's Caſe, I Lev. 57. 

Brun and Brown, 1 Keb. 234. 


Conſtruction of Covenants. 1 7 TEES | v. 
A Parſon lets his Rectory for Three Years, 


and covenanted that the Leſſee ſhall have and 
enjoy it during the ſaid Term without Ex- 


pulſion, or any Thing done or to be done 
by the Leſſor, and afterwards for not read- 
ing the Articles he was deprived by the 
Stat. 13 Eliz, ipſo facto. The Patron pre- 
ſents another, who being inducted ouſts the 
Leſſee ; it was on a Bond to perform Cove- 
nants. Per Cur, this Matter is not any Cy 
x | | 0 
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The Law of Covenants. 


of Aktion, for the Leſſee was not ouſted by 
any Act done by the Leſſor, but rather for 


A Nonfea- the Covenant: As if a Man be bound, he ſhall 
not do any Waſte, permiflive Waſte is not 
within the Danger of it, 4 Leon. 38, 39. 
Covenantto The Prior of Norwich made Leaſe for 
find Viduals Life by Indenture, in which the Leſſee co. 
for a Celle- venanted to find Victuals to the Cellerer at 
rer of oF all Times when the Cellerer came thither to 
204 he hold Courts. The Priory was diſſolved, and 
wall find it the Poſſeſſions given to the Dean and Chap- 
for the Stew- ter newly erected. The Court held, that the 
ard, Leſſee ſhould perform that Covenant to him 


who ſupplied the Office of Cellerer, i. e. the 


Steward, 4 Leon. 187. 
Merchants by Charterparty covenant with 


| the Owners, that the Ship ſhall return into ⁵⁶ 
Perieuli: &ca· the River of Thames in a certain Time, peri- 
| fualitatilu cults & caſualitatibus Marium,[ Anglice, Danger 


Maris excep- 
tis. To what it 
extends, 


of the Sea exceptis]. The Ship is taken by Pi- 


tends to Pirates as well as Tempeſts, 2 Rol. 
Abr. 248. Pickering and Barkley, Stiles 132. 

Covenant to Leſſee covenants to build Three Houſes on 
repair, extend the Premiſſes, and to keep them in Repair 


to Houſes af. and it's alſo covenanted to deliver up dicta 


ter built. 25 7717 & domus, & edificia ſuperinde fore erect. 


e builds Four Houſes, and lets one fall to 


Decay : This Covenant extends to the 4th, 


1 Vent. 126. Douſe and Cale, & 3 Lev. 264. 
covenant in The Covenant is, That the Defendant 
the Copula- would not take Timber without the Aſſent 


dire and in the and Aſſignment of the Leſſor or his Aſſigns 


DisjunCtive. in the Disjunctive; and in the Breach, the 
Plaintiff charged the Defendane with cutting 
of Timber without the Aſſignment of the 
Leſſor or his Aſſigns; fo he would compel 
ko no the 


+ Nonfeaſance, and ſo out of the Compaſs of j 


rates, it is within the Exception, and it ex- 
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he Leaſe ſhould live; but if any of them 


ls. 


The Law of Covenanfs 

the Defendant to prove more than he ought, 
or if he did it with their Aſſent only, or 
Aſgnment only, it had been ſufficient ; but 


» 


the Covenant had been in the Copulative, 


3 doth had been neceſſary, 1 Leon. 250. per Ho- 


art, Sheerwood, and Noun. 
By Vertue of his Leaſe, the Tenant of com- 


ny Part of the Land leaſed, 28 H 8. 19. 
lle Leſſor covenants, that the Leſſee ſhall 
Pave ſufficient Hed —— by the Aſſignment 

den by Baldwin and Shelle's 
*L2/e, That the Leſſoe may take it without 


ſngnment, becauſe there are no negative 
IV ords, & non aliter, 1 Leon. 251. 


The Defendant covenanted with the Plain- 
iff, that after Aſſertainment of the Profits of 
Ie Land, the Defendant ſhall have one Moi- 
ty of the Profits, and the Plaintiff the other; 
here need no other Averment of the Aſſer- 
ainment, but that the Defendant had re- 
teived ſo much Profits of the Land, 1 Sand. 


8, 49z FO- - 8 
Certain Lands with a Stock of Sheep were 


I a 
1 
8 * 
* * : 
. 7 
4 s 


Eeaſed by Indenture, and the Leſſee did co- 
enant by the ſaid Indenture to reſtore to 


e Leſſee at the End of the Term ſo many 
Sheep in Number as he took in Leaſe, and 
hat they ſhould be between the Age of Two 
ed the ſame Stock to a Stranger, whereas in 
Truth all the ancient Stock was ſpent. It 
as held by all the Juſtices on Evidence gi- 


Peep is leaſed for Years, the principal Pro- 
IF — doth remain in the Leſſor as long as 
Fhoſe Sheep which were in ef at the Time of 


dye, 


on Right may take neceſſary Fewel upon 


Take Hedge 
boot by Wy 
ſignment of 
the Bail. 


Avemans of 
Aſſertaine 
ment. 


d Four Years. Afterwards the Leſſee gran- 


Leaſe of 2 


ren at the Bar, that when ſuch a Stock of Stock of 


Sheep, and 
the old ones 
dye, and new 
ones are put 
in theic 
Rooms. 


46 The Law of Covenants, 


that the ſecond Leſſee ſhould have ſo many 
of the Sheep as were left and did remain at 
the End of the Leaſe, and no other, Godb. 113. 
Wood and Aſh, Owen 139. x Leon. 42. 

Leſſee covenanted to leave the Houſes, 


Covenant to 


leave in as Trees and Woods, at the End of the Term 9 


good Plight, in as good Plight as he found them, and af. 


3 terwards the Leſſee cut down a Tree. In this 
Caſe the Covenant is broken, and the Lefſor ⁵⁶ 

ſhall not ſtay till the End of the Term to 

bring his Action of Covenant, becauſe it is i 
apparent that the Tree cannot grow again, ll 


and be in as good Plight as when he took 
the Leafe, Godb.3 35. 5 


Where De- Tenant for Life qakes a Leaſe for Twen- 3 l 
fendant is be- © Years, and covenants that he ſhall enjoy ä 
eween Enjoy- it during the Term; that ſhall be conſtrued 


ment during during his Life, for the Term ended by his 
che Term, Death: Aliter, if he had covenanted du- 


I e ring the Term of Twenty Years, 1 Brown. | 


the Term o 
Twenty 22. | | 
Years. | One covenants that T. H. Son and Heir ap- 

T. H. and E. L. ſhall fulfil their feveral Ages 
of 14 Years, if E. L. would conſent there- 


unto; afterwards T. H. married E. L. T. H. 


being then Thirteen Years old, and E L. 


Nine Years old and no more; after T. H. 23 | 
came to the Age of Fourteen Years, and dil- 8 
An Abt done, agreed to the ſaid Marriage. All this was 


tho' after pleaded in Bar as a Performance of the Co- 
perry diſ- venant, and good: The Covenantor is bound 
verſed by chat 7. H ſhall marry E. L. which was ere- 
Law, ſaves Cuted; but he is not bound to the Contin u- 


the Perfor. ance of it, but that onght to be left to the i 


mance. : 4 Law 


dye, and other come in their Rooms, then 


the Property of thoſe new Sheep doth be- 
long to the Leſſee; and therefore they held, 


+ 


parent of J. H. ſhallmarry E. L before the ſaid ˙⁶⁵ 


The Law of Covenants. 
ww; If. J. be bound to you, that J. S. 


Pefore ſuch a Day, which is done accor- 
Fingly, and afterwards the ſame is reverſed 


Leon. p. 52. Leigh and Hanmer. - © 


Words. 


gin predit videre & perſcrutare omnes tales 


Bator, by which he may view what Monies 


= | 
y e due to be paid to E. In this Caſe, if E. 
.d We other Executor had ſome Accounts which 
is dncern the ſaid Eſtate of the Teſtator, and 
u- requeſts A. and B. to view and ſearch the 


id Accounts, and B. refuſeth to permit him 
=D do it, but A. faith he will not deny him 
do it, yet A. had broken the Covenant; 

r by this Covenant he had undertaken for 


d ſearch them by Force of the Words of 
e Covenant ¶ Licitum foret præfat F. &c.] 
. 8. Car. B. R. Roberts and Willmot. 

lf a Leaſe for Years be made to A. deter- 


NARA 


8 


ter B. dies, and after A. aſſigns to E. and 
d the Death of B. and the Aſſignment to 
m by the ſaid Indenture, now aſſigns to 


F d 


8 


3 rwho in Truth is an Infant) ſhall levy a Fine 
I y Error, yet the Condition is performed, 


ouenant in many Caſes to extend further than the | 


tos qui tangerent, the Eſtate of C. the Te- 


and all other Strangers who have any ſuch 
counts, that they ſhall permit HF ro view 


inable upon the Lives of B. C. and D. and 


fter E. by Indenture reciting the ſaid Leaſe, 


A. and B. are Executors to C. who was a yhere a Co- 
reeman of London, and A. upon the Mar- venant ex- 
age of E. the Daughter of C. covenants tends further 
Pitch E who is to marry with E. Quod lici- — 
fret prefat F. de tempore in tempus poſt ma. 
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4 ' The Law of Coventnts: 


F and covenants with him, that he himſelf 
Is . —— of all the Premiſſes of 4 
ufficient Eſtate for the reſidue of "i 


good a 


ehe ſaid Term then to come: If the [aid C. 


and D. and either of them, ſhall happen ſo long to 


live, and they the ſaid C. and D. are yet in full 


Life; yet this is imploied by the Words, 


J. 5 
* - 3% 
, 


Several Cove. and this ought to be a ſeveral Covenant, ot 
nant. 


ment F. made to him, and the Word [that] 


Fan 


the Covenant. the Declaration, which was enter d in ber 


Vet, 


covenants and grants to and with the Leſſee, 
his Executors and Aſſigns, That it ſhall be 
lawful for him to take and car 
Words [le own Uſe ſuch Grain that ſhall be growing 


ſhall be law- on the Land at the End of the Term, tho 


— f nd the Word Covenant be joined with the Word 


fer a Fropri> Grant, and tho the Words are not by way of 
ery. _ Gifrof the Grain, but that it ſhall be lawful for 
Th him, c. yet this ſhall be a Grant, and ſhall 

transfer the Property of the Grain that ſhall 


be growing at the End of the Term, for the 
uch Words in common Ulſe amount 
to ſo much as the Clauſe, without Impeach - 


Intent of 


ment of Waſte, tranfers a Property in the 
Trees, Hob. Grantham and Hawley, 


otherwiſe this laſt Part would be void and of 
none Effect. Inter Baker and Scott, Tr. 11 
Gar. 1. in which the Breach was aſſigned, for 
that C. was dead at the Time of the Aſſign- 


was added to the other Words in the Decla- i 
a Grant from ration, and the Defendant demanded Oyer of 
verbs, in which the Word [that] was no: 

for that this was no more than the Law ⁵ 
. implies, it was adjudged good, 1 Rol. Ar. 


— N | J 
A. ſeiſed of Lands lets it for Years, and 


away to his = 
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die Low of Covenants. 
> . 


elf One covenants to make a Leaſe of all his Covenant es, 
f 4 Wands in D. and in D. he hath as well Copy- make « Leafs 


old as Freehold Lands, he is not by this C 


of all his 


4 nant to make a Leaſe of his Copyhold aud tie at 


10 and, for that he cannot do without Licence, 

ful hr Anderſon, More 294. Crococł and White. 

ds, Bond or Covenant, That if che Defendant 

of Would work out the 46 l. (which he owed, 
of .) at the uſual Prices in Packing, when 

1: e Plaintiff ſhould have Occaſion for himſelf 
for r his Friends ro employ him therein, or 

n- rherwiſe ſhall pay the 40 l. then, Cc. De- 
it] Vndant pleads, that he was always ready to 
la. ve wrought out the 40 l but that the Plain- 

of r did never employ him; ill Plea, becauſe 


e Defendant did not aver that che Plaintiff 
Mad any Occaſion to make Uſe of him, and 
_= = 1 . 5 ; « . 9 0 1 
aW er that it was at his Election to have Work or Bae | 


* 


ur. mas and not having employed him, but Ele 
oug A 


= it his Action, that is a Requeſt in Law, 
nd d fohehath determined his Election to have 


ee, e Money. Judgment pro Quer. 2 Mod. 304. 
be igt and Bull. DIES | 


his Daughter, to pay to him 20 J. 5 
0 a bw, without mentioning Quamdiu, £ 


WD cfendant covenanted, If the Plaintiff mar- Coveriant, | 
er An- the why 

& fnarry his 

d af Daughter, te 


rd rns a Breach in Non- Payment for twoYears. pay to him 
of fendant quoad the firſt Year pleads Pay- 20 1. pet an 
for ent, and 5w0ad the other demurs, ſuppo- 1m, and 

all g chat no Time being limitted, that he ſairh nor 


not bound to pay more than one Year ; 


how long. 


he nt tlie Court inclined that the Payment 
nt all be for Life, for Yearly imports more 


an one Year ; but whether for the Life of 
ie Husband or the Wife wow determinar fuit; 
ne faid for the Life of the Husband, be- 
uſe it is in lieu of a Portion, and ſhall be 
ne Aken ſtrong againſt * Covenantor; 3 

1 | | 2 or 


£ 


Of theother for the Life of the Wife, becauſe it is for a | 
Pare was Marriage-Portion for her: Death and Ben: J 
Levins'102. Caſe, 3 Fac. 2. A Widow covenanted on Mar. ] 
det u riage with her Husband, that he ſhall enjoß 
Swain, © . "m2 * a te 
: Laing, the Lands of the Wite during their Joint K 
151, / * Lives, and the Husband covenanted with 
the Truſtees of the Wife to pay to them 20. 2; 
yearly, and adjudged for their Two Lives. p 
2585 2 db 


Covenant. Conſtruction. 


If the Words of a Covenant be, [That the We; 
Leſſee ſhall have Thorns by the Aſſignment . 
of the Leſſor, and neceſſary Fuel alſo;] ii 
| ſeems by this that there muſt be an Aſſign- Wt 
8 ment of the Fuel as well as of the Thorns, 

Diveiſity be. If the Leſſor covenant with his Leſſee, 

eween affir- that he ſhall have ſufficient Hedgeboot, by in 

mative Aſſignment of the Bayliff of the Leſſor, by Mr 

Words and this the Leſſee is not reſtrained from that Li. Tu 
C 

| 

n 


— berty that the Law doth give him, and there- i 
fore he may take without Aſſignment; but 
if the Words be negative, that he ſhall not n 
take without Aſſignment, or that he ſhall 
take by Aſſigment and not otherwiſe, contra, Wh: 
Dier 19. b. n 33 e i 
If a Man makes a Leaſe for. Years of a 2 
Mannor, and covenants that the Leſſee ſhall Vic 
make Eſtates for Lite or Years, and that they Mc 
ſhall be good in this Caſe ; it ſeems this Co- Ne 
venant ſhall not be taken to enable the Leſ- Wer 
ſee to make Eſtates for a longer Time than Mo 
his Eſtate will bear, per Fuſtice Bridgman. fer 
If one makes a Leaſe for Ten Years, and Wa 
covenant, That if the Leſſee pay him 10/ Ma 
h within the Ten Years, that he ſhall have the "Wc 
lf Fee- Simple, and the Leſſee ſurrenders his War 
1 | 8 5 x Eſtates Wo 


Q 
pany 


- The Law or Covenants. 31 
WT Eface within the Time; in this Caſe, if the 
Leſſee pay the Money, the Leſſor is hound 
Ito make the Fee-Simple to him: But if the 


Words of the Covenant be, That. if RY 
him 167. within the Term, he ſhall have Fee, 
and the Leſſee ſurrenders his Term, and then 
pays the 10 J. In this Cafe the Leſſor ig riot 
bound to make the Fee-Simple, for it was 
not paid within the Term, 1 Rep. 144. 
I Two make a Leaſe, and covenant that 


c 


e ehe Leſſee ſhall enjoy the Land without the 
tet of them or any other, and One of them 
tone doth diſturb the Leſſee, this is a Breach 


f the Covenant. 

Debt on Bond againſt G. a Merchant Stran- 

er. Defendant pleaded that the Bond was 

„or Performance of Covenant, in certain 

5 Wndentures contained and ſhewed what, &c. 

nd alledged further, that in the ſaid Inden- 

ure there is a Proviſo, That if any Lis wel cn- 
Foverſia oriatur impoſterum, by Reaſon of any | 
t laufe, Article, or other Agreement in the The Clauſe + 
t aid Indenture contained, that then before [If any Strife 


ny suit thereupon attempted, the Parties ie, to 
„ hall chooſe Pour indifferent Perſons for the an ene 
nding thereof; which being done, the Inden- ment] how to 
2 Fure and Obligation ſhall be void. And in facto be conſtrued, 
i quod Lis & controverſia, upon which tlie 


Action is brought, groweth upon the ſame In- 
lenture. Plaintiff demurs, and becauſe the De- 
2ndanr did not ſhew ſpecially upon what Con- 
overly and Strife, and upon what Article 
ertain, the Court were clearly of Opinion the 
ar was ill, and the Court were of Opinion 
at the ſaid Proviſo did not extend to ſub- 
e c and ſubmit the Breach of every Cove- 
s nt or Article, &c. but only where the 
e ontroverſy doth — upon the — 
925 | * o 
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ND 
A ˖ 


o 1 Scheren 75 within the ſame; , 
Leon. 37. Parmot 9 
wy Man ſeiſed i io) Fee c a Parcel of Land, 
ed Parkhill, Ng 60 Acres, and di- 4 
re this into Three wy and is one Part 
t to A. for Years, an (hr, 6 the 

"Lal makes a Leaſe to 02. theſe Y ord, 
ſoit, [Tivo Parcels of Parkhþill], contai ing in 
_ — h cres Land for Yea, alt! * that 
e Three Parts * EX 69 Acres, 

yet but Two Parts ſhall paſs by this Gran, 1 
"or the Intent of the fa e to be 
ſuch, and ſo the Leſſee ſhall not hayę a 11 1 
of Covenant 5 3 oy "aan Pare, 2 JF 


Abr. 50. 12805 3 
terwards 2 ſed t Teer, 25 A 
Years. Tiater —— — ain ch N * 


That if the ſaid R. ſhquld 100 e 17 by Rez- 
ſon wy latter Lea Lev 185 * he 5 1 
Semen Url, and him all the 
Charges by Reaſon of A. © wo, 15 LE. * 
by the lag R. in reſpe& to the ſaid former f 
Leaſe ; and Maſon by the ſame Indenture co f 
venants with Tinter, That the Land demiſe 
ſhould continue to Timter, diſcharged of fo. 1 
merChar es on on and Incumbrancès. Tu-. 
ter brought Action on the Second Serena, 2 
and ſhewed ery R. had ejected him. Maca n 
pleads the ſaid Second Covenant, intending BY * 
that by that latter Cofenant the Plaintiff ha 
Noxice of the former Leaſe made to R. 0 
that the firſt Leal; f caſe ſhall be 5. out d 
the Covenants of former Grants, to avoid | 
CO of 0 f. Cur contra, 155 the Co- 
A Tant Maſon ſhall go to . charge od BY 
nd, but the Covenant of Tinter on 


to phe Polleſion, 3 Leop. 123: e : 


Conſtrutti 


Eibe Lad ot Eovenants.— 35 


6 Conſtructiom according to Intent. 
d. Defendant cover anted, That the Plaintiff, 


jj, Is Execugors, Se. valtant & poſſent haber, for 
ire Fears, from the z9rh of Spronher then pee 
be "Wnfuing che Date, &, feven Parts of all the 
rains made in the Defendant's Brewhouſe, 
in Pe. and aſſigns one Breach Cure, alia chat he, 
ut ich Thrention ro deceive che Plaintiff, did 
es. put divers Quantities of Hops into the Malt, 

* which che Grains were ſpoiled. It was mo- 
be ed in Arreſt of Jud ment, that this Breach 
cit out of the Articles, viz. The putting in 
2. Hops into the Grains, and the Damages 
being entire, the Plaintiff ought not to have 
Judgment. Per Cur, The Intention of the The Inten- 
Parties is to be conſidered in all Contracts; tion of the 
ind it was the Intent of the Parties, that the Parties is to 
laintiff ſhould have the Grains for the Uſe — 
1 Pf che Cattle, and they will not eat them 
t hen Hops are put in: So if I covenant, Covenant to 
+; hat I will leave all che Timber which is leswetbe 
.; Frowing on the Land (I hire) at the End of Timber on 
. Fhe Term; if I cut them down, though I cui If 
0. . J TO ate) 7 En II cut it 
fel Leave them on the Land, it is a Breach of down and 
d. Covenant. So if I covenant to deliver fo leave it, it's 
7, many Yatds of Cloth, and T cut it in Pjects, uner- 
n and then deliver it, it is a Breach of Cove 
want. for the Law diſcountenances all Acts 


ng ö E which are in Fraudem Legs. Ray. 464. Griffith 
d | 


4 


£ 148} 
; * 
1 
2 
. 
3 


and Goodhand. Et Sir Tho. Tones, 191. 2 
A Covenant not to aſſign a Thing in Covenane not 
Action to any Perſon whatſoever; an Aſſign- 2 4 
ment in Equity is a Breach of the Covenant, 3 


or, im Law, no Aſſignment can be of a 
Ar. in Action; therefore the Intent of 
the Covenant muff be ſuch an Aſſignment as 


— 
— 


Y. E 3 can 


| The Lan of Covenants, 
can be ſaid an Aſſignment in Equity. Raym. 
459, 460, 461. Et Sir Tho. ,Fones 150. 

It Covenant or Condition be, that he 


54 


Covenant 


that he ſhall ſhall not moleſt or hurt che Obligee or Co- 
venantee, Ratione alicujus rei cujuſcun ue, it 


not moleſt or 


— 15 ſhall be intended he ſhall not hurt tortiouſſyj 8 
what it doth but not to reſtrain him from proſecuting the 
not extend. Obligee for Felony, or other juſt Cauſe. 


Cro. Elix. 705. Dobſon and Crew. ' 


Covenant to 


The Covenant to pay all Taxes (in Bi-. 


I 
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pay all Taxes ſhopis Leaſes) 7 is not intended of any other L | 


(in Biſhop's Taxes than ſuch as were in Being and Uſe 
Leaſes.) before, and ancient for Leſſees to pay; and 


that Was only againſt Synodals, 'Procura- i 


tions, Tenths and Subſidies, and not to » 
Charges of another Nature. 3 Keb. 69. Da- 


. * 


1 Vent. 223. | 
: Conſtruction on Covenants. £59 
Reg. Where ln in und io door perinit « Thing 
be ought to do or permit all which depends up- 


venant and the Biſhop of Salubury. 2 Lev. 68, 


ef © 


* 


on it in the Performance of the Thing. 11 f. 4. 


25. 1 Rol. Abr. 422. 


Collateral Things muſt be done or per. Wa 
mitted. .-A. Covenant to levy a Fine, it 


Collateral 


= 


Things to be muſt . be at his Coſts who levies it. A 


— * per- Man is bound to carry my Corn, it is no * . 
witted. Plea for him to ſay, he had no Cart, for he 
c 


is bound by Implication to provide a Cart, 

and all other Neceſſaries for the Carriage: 

So to mow my Graſs, he mult find Inſtru- 
ments. 16 H. 29. | „„ 
Covenant, That F. S. ſhall have Ingreſs 
into his Houſe, he ought to have common 
Entrance at the uſual Door, and ſhall not be 

aer may 


put to enter by an Hole backward; 


the other make a Ditch before the Door. 
a Nint. 3 l 


4 


The Law of Covenant? 


| I. covenant to ſuffer J. S. to have a Way over 


i Covenant. Latch. 7. 


* 1 Keg. A Man ſhall be ſuppoſed by the Covenant 
| : 44 to do what properly belongs fo bim. RAY 5 
„Covenant was, That the Great Bell of A. 


Mould be carried to the Houſe of the Cove- 


Ind there to be weigh d in the Preſence of, Cc. 
ie Covenantor ought to weigh it, for it be- 
"Songs to his Occupation. 1 Rol. Abr. 465. Pl. 32. 
= If a Man be bound to mow my Grafs, he 
uſt find Inſtruments. ' F 

Covenant to ſerve his Leſſor with Carts, 
he ſhall be required; Breach laid, that he 
gqueſted him to bring Three Loads of Coals. 
eſſee pleads, That at that Time he had not 
y Cart or Carriage. Latch. 202, It's no 


Car t, Cc. | "RS 
lf Leſſee of an Houſe covenant not to 
) eaſe the Shop, Yard, or other Things per- 
EWining to the Houſe, to one that ſells Coals, 
and after he lets all the Houſe to one that 
*E1!s Coals, he has broken the Condition, for 
had broken the Intent. 1 Rol. Abr. 427. 
aner and Langley. 8 
eg. Voluntary Adds of the Leſſor, & c. and a 
Mi feaſance to avoid or adnull their own Grant, 

may amount to a Breach of Covenant. 


d ſtops it up, the Grantee ſhall have Action 
Covenant againſt him: So if a Leaſe be 


ſtroys all the Wood out of which the 
tovers were to be taken, Leſſee ſhall have 
ion of eee the Leſſor. > 

= A 


y Land, if I lock the Gates, I have broken 


hantor in V. at the Coſts of the Men of V. 


lea, for he is bound by Implication to find 


3 ade of an Houſe and Eſtovers, if Leſſor * .. + 


- 
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If a Man by Deed grants a Water-Courſe, Mis feaſance 


, "WS. 
* 
i7 . 
N * 


111 


The Lam at Coveriants, 


if a Man by Deed demiſe a middle Room, 
ier in Caſe and after will not repair the Roof. ' liter, BM 
pf Nonfez= in Caſe of Nonfeaſance, as was Pomifrer and lh 
fance, icroft's Caſe, If a Leaſe be made of an 
Ho uſe and a Piece of Land (excepr t the Land I 
upon which a Pump ſtood) with the Uſe of © U 
the ſaid Pump, the Leſſee may repair the 
Pune but no Action of Covenant lies 1 
againſt the Tenor for not re airing Sd 1 
x Sand, 322, For here is no fcaſan 1 
but a Nonfeaſance. 4 


36 


1 1 


Reg. Copenant to be tek; in convediey | 9 
Time. E Requeſt. 2 


If V. in Confideration that 7; wilf marry 
his Coufin before the Return of N. 200 vj 
London to Norwich, aſſumes and ud, promileth, 4 
after his Return from London to Norwich afore- 2 
ſaid, to pay to 7. 10 J. and to find ad ſuffi | 1 L 
Surety to pay 40 l. more at the Death of 4 
If. and after T. matries with M. and V. re. 
turns from London to Norwich, he ought to 
pay tlie 10 J. and find the Security for 92 
within a convenient Time after his Retum; 8 
Where needs and ther © need no Requeſt, for he had taken 
no Requeſt. upon him to do it at his Peril. 1 RY 
| Abr. 438. Peeter and Carter. 

If a Man covenant to make farther Aſſu- 

rancè at all Time and Times, at the 2 

of the Covenantee, and Councel adviſet 

he ſhall levy a Fine, yet he is not bound of 
do it preſently, but he ſhall have convenient 
| Time to 4 it, though the Words are, That 
4t all Tine] he ſhall do it Laar Times}, for the Wort 
to be gught to have a rehſonabſe Conſtracion ? 


armed x ow Al. by wala and Penner 1 
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ebe Li ut Tobvſalt 


„ But if it be to cotivey Land upoh Requeſt; 
„ Mf a Writing durportilg 4 Sabre e be 
\f endered to him with Requeſt to'ſead it, he 
n Mugght co ſeal it preſently. 14: ibid. Sumes and 
1d mnitb. . F 
of W In Covenant, at 6 was found: 
he he Caſe was, in Conſideration of 20 Guſe 
es Ineas, paid by the Plaintiff to the Defendany 


it | 
N pon Payment of 500 J. more, within one 


"Month next following, upon Notice to trans-“ 
er to him. certain res in the Eu- Da 
ompany; and the Plaintiff did aver, That" 
ie did tender the 500 ]. within a Month, &. 
Pefendant pleads; The Plaintiff did not te- 
er the 500 l. within a Month, for that before 


fn uch Tender, 28 Days were paſt from the Day 
h, pf the Date of the Agreement;the Truth was, ne 
e · lid tender the 500 l. after 28 Days, but wich- 
nt in a Kalender Month, and it was ſo found by 
ok che Jury. The Qu was, What ſhall be in- 


e. WW tended a Month within this Agreement? 


fave a Lapſe. 1 Tf. 135. Nlu. roo. 2 Cr. 166. 


oF Tis likewiſe ſo in a Leaſe rendring Rent, at 
the Two moft uſual Feafts im che Year, or 
u- within a Month after; and if ir is behind by 
0 the Space of 8 Weeks, then, &-c. theſe Eiglie 
t to 28 


Weeks ſhall be reckoned Te Su 


to Days, by the Stat 2 EA 6. The Su geſtion 
nt on a Prohibition ought to be proved wWichia s 
Months next after the Prohibition granted; 
& WM the Computation muſt be after che Rate of 


2 Days to a Month; and ſo it was held in 
de Principat Caſe, 4 Med. 185. Nun. 


n ſich a Day, &. he did covenant, & - "oo 


XX Regularly a Month is accounted no more than Month, how 
28 Days, unleſs it is in a Q Inped', and there — compue = 
a few more Days are allowed, on purpoſe to i · 
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Conſtrutions of Words, Sentences, and relative | 


Clauſes in Covenants, Vide Sparſim, 
Covenant or Condition faithfully to exe- 


cute the Office of, &. and Quarterly to 
make accompt of all Monies by him receiv d, 
Cc. and pay all Monies by him received, 
and to account at ſuch Times as he ſhall be 
reaſonably required. Defendant pleads Per- 
formance to all but the Account, and for 
that he ſaith he was never reaſonably requi- 
red to do it. Per Cur, this Clauſe [being 


reaſonably required] goes only to the Payment 


ture of Leaſe for 9 Years, dated the 1ſt of g | 


of the Money, being the laſt Antecedent, | 
and the Accompt is limited to be made | 
Quarterly. Litt. Rep.101. King and Points Caſe. i 


[During the Term]. Covenant upon Inden- 


Fune, 16 Car. 2. which was to ſave the Plain- 
tiff harmleſs of all Evictions during the ſaid 


Term, and the Breach aſſigned was Eviction 


26 June, 16 Car. 2. Defendant pleads, 
That the ſaid Deed was Primo deliberat, 


1 June, 17 Car. 2. which was after 
the Breach' afligned ; and pleads further, 


That the Plaintiff was not ejected after the 


Delivery of the ſaid Decd : Upon this the 


Plaintiff demurs ; and for Cur, theſe Words 
[during the Term] ſhall be conftrued during 
the Term in Computation, and not onl 
from the Time of the Delivery of the Deed, 


when it firſt commenced in Point of Intereſt, 


and Judgment pro Quer. 1 Sid. 374. Lews 
and Hilliard. 2 Keeble 277. | 


During the Time]. Covenant or Condition. 


Whereas the Lord A. deputed Z. J. to be his 


Deputy Poſt-Maſter, to execute the ſaid Of- 


ſice from, Oc. for the Term of 6 Months. 
following: Now if the ſaid 7. J. een 
8 | be 


2 w An AMMRMRrFIQ jj e 


for and during all the Time, that he ſhall 
continue Deputy Poſt-Maſter, execute and 


pay ſuch Money, &c. Per Cur, the Cove- 


nant refers to the Recital only, whereby the 
*X Defendant was bound only during the Six 
Months, and no longer, and the indefinite 
Time fhall be conſtrued during the Six 
Months. 2 Sand. 411. Lord Arlington and 
Merrick. 55 5 8 
| [Payments]. A Condition to perform all 
IF Covenants, Payments and Agreements, con- 
IF tained in a Deed-Poll. Defendant pleads' 
the Deed-Poll in bc verba, in which was 
contained one Grant of Lands for 100 l. and 
200 J. to be paid; in which was a Proviſo, 
Elf the Defendant ſhould not pay for the 
I Plaintiff to J. S. 40 l. ſuch a Day, the 
| Dag to be void: The Defendant pleads 
performance of all Covenants ; the Plaintiff 
aſſigns a Breach in not Payment of the 40 J. 
IH Defendant demurs; Judgment pro Defendant; 
che Word [Payment] in the Condition, ſhall 


have Relation only to ſuch Payments men- 


F tioned in the Deed' as is compulſory to the 
Defendant ; bur this was not, for the Defen- 
dant, if he will, may forfeit his Land. 


1 Brownl, 113. Briſco an ro 2 Et 2 Cro. 28 1. 


Tel. 206. But 2 Levin. 116. 
ler, is contra 


omles vide Chand- 
Ballaſt l. Condition or Covenant was, to 


enjoy a Ship without Diſturbance. The 


Caſe was, after Sale of the ſaid Ship, a 
for certain Ballaſt bought by the Defendant, 
and put into the Ship before the'Sale of the 
Ship. Per Cur”, Ballaft is no Furniture of a 


Kinter's Cale. a 
l , #v »& > 4 ad 4 „ $4 Note,” 


Stranger ſues the Plaintiff for Money due 


hip, but Guns are, x Leon. Caſe 59. fo. 46. 


g = Tome Aeon E „ * o 


of him, or any Perſon. The 


and had a Son within 12 Months 


T Luhn of Eollinints; 


Note, The Heir i is ended wi yt n th | 
Word, Aga, Fi ect to 5 ie ing 
5 itions. Fand © ovenants, 


ns. of 
Hardr. 11. Pho. 288. f Rep. 96. e 


2 T; et Mt Vide ſupra, Per point and 
imbleby's'Cale, = 
Sefer A Man makes a Leaſe for Years, 4 

en and a Bond, with Conditions, That he Y 

ler. * Leflee | eaceably to, en fy | 
durin th 6 Term, and th it — Troj "Wo © 
or Evition of the Leſſor, Sue. ere 

ſon. Pos Cur', The Word tr 

all the ] efidue of the ren ge 


as. 


Entry of a Stranger on the Leſſe fog 2 


Procyr Swen of the Leflor, the Jbligati tion 
is not orfeit. Dyer 255. E Pl. 4. . 
[But that], A Man a a Leaſe for 
Years and Covenants that e had not made 
any. for rmer Grant, or any 3 Thing by 
ich this Leaſe may be in any mannen fru- 
Ns. ; [but that] the ſaid Aſſignee and his 
Executors, by vertue of this Gr rant and 
Aflignment, may quietly enjoy the Premiſles #7 
during the Term, ä 5 18 rbance 


that] depends upon the former Wark Br = 
is not new Matter or Sentence; and — 3 

this, the Entry of a Stranger upon Eigne Ti- 
tles had not broken the Condition. Dyer 240. l. 
¶ Ten next following 1 Aſſumpſit about 
the Communication 1 the Marrigge of his 
Daughter. The Defendant oonſed Hin b 
That if he would haſten the — 1 
ſhould. have a Son within 12 Months 1 1 
next following, he would give him 10 . 
He ſets forth he did haſten the Vage e e, 
ter the 


1 RA 
but . 
„ 
8 

* 


eie Cpenans; 


Marriage, and had a Verdict: It was moved 
in Arreſt of Far ment, That che Plaintiff 
had not ſet forth he had a Son within the 

Time, for dien next bing] ſhall be re- 


but Cur” contra. i Vent. 262. 

[Charges]. If one covenant with another 
to — him of all | Charges ifluing out of 
the Land, and after by Parliament the roth 


Lands, are given to the Kin DE ; in this Caſe, 
it ſeems the Covenant ſh; nat extend to 
IF this : But if the Parliament had given the 
roth Part gxirmum Terre, the Covenant would 
have extended to this, as well as to Rents, 


We. <;0-7 << ®4xX” As 


ET the Land is charged.” Feb. Covenant 2. 
MW 2rok. Grant 1 


. 


Fine at next Aſſizes for 13 Years extunc, this 


levied, and not from the Time of the Cove- 
nant. Cur, Hill. 7 Fac. B. C. 

| | At al Times]. A Man covenants to make 
Afſurance at all Time and Times, cc. 


„„ eee e — <0 


pra. | 
- [thin one Month]. Covenant was to ma 
farther Aſſurance, 2% within one Pg 


Month ſhall be after the Requeſt, 
13 of Fin 4 Month after the Date of 
F S Stiles, p P. 242. Wentworth's Caſe. 


i M es of Rye. Miles ſhall bs 
confined 1408 Paces, Cr, Ele- 412. My * 


Several 


ferred to the Time af the Communication; 


Part of the Value, oo of the Iſſues of all 


mmons, and ſuch-like Things, wherewith 


1 [Extunc ]. If one Cov to Levy a 2 
WF ſhall be taken from the Time of the Fine 


d Lt all Times] ſhall be conſtrued. Vd: 


ſhall be thereunto required. Per 
| Ger n 8 1b the 


| Coven nant to do a Thing, or not 


3 
„ 
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Several Sorts of Covenant. 


Covenants, J Deed. 
— 1 QLLaw. © | 
3 ffirmative. 
4 Covenants, Negative 58 
e | 
Covenants, Perſonal, .. , 

Particular: And where t 
Covenants Particular Covenant ſhall 
| qualify the General. 
— 
Several, - 
d Obligatory. *-. 

Covenants, Declaratry? 
Mutual: Reciprocal. ' 
Diſtinct, or. Several. 


1 * 2 


Covenants, 


* 
1 
n 


Covenants, 


— 
* 
4 ; 5 
0 


Some Covenants are executed, ie That 
a Thing is done already, and ſome Execu- 
cory, i. e. That a Thing ſhall be done here- 
after; and theſe are good: But if it be of a 
Thing preſent, as I covenant that my Horſe 
is yours; it is voic. 5 
here is Difference between Covenants 
Declaratory, and Covenants Obligatory : Cove- 
nants Declaratory ſerve to limit and diret Þ 
Uſes; Covenants Obligatory, as to enjoy 
free from Incumbrances, ſhall never be con- 
ſtrued to raiſe an Uſe, becaufe they have F 
another Effect. 1 Sid, 27, in Hore and Dixs 
Caſe. Om 
| There 


EL: 
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Izere difference between Covenants in Indentures, 
9 and in Deeds-Poll ; or, 


Who'ſball be ſaid Parties to the Indenture, ſo as to 


be charged with it, or to take Advantage F oh 
lf an Indenture of Charter-Party between 1 
A. and others, Owners of the Ship called EZ. 
"IE whereof B. is Maſter of the one Part, and 
C. of the other Part; in which Indenture 
A. covenants with C. and B. and C. cove- 
nants with A. and B. and binds himſelf for 
performance of Covenants in 600 J. and the 
Concluſion of the Indenture is, In Mitneſs where- 
of, the Parties aboveſaid have put their Hands 
end Seals; and the ſaid B. to the ſaid Inden- 
ture. put his Hand and Seal, and delivers f. 
Vn this Caſe, B. is not any Party to this Inden- 
ture, ſo that B. may not releaſe any Action 
yrought upon it, for this is an Indenture Re- 
EZ Tiprocal between Parties of the one Part, 
and Parties of the other Part; in which 
8 Caſe, no Obligation, Covenant or Grant, No Commune: 
may be made with any who is not Party to or Grant to 
the Deed ; but where the Deed is not Reci- be made with 
 Kprocal, but is without the Words [ Berween,&:c.] any who is 
as, omnibus Chriſti fidelibus, &c. there a Co- not 2 
7 rk, the Deed in 
Penant, Grant or Obligation, may be made Iindentures. 
. so divers ſeveral Perſons. C. M. Ch, 673. iter in 
2 4 
2 Rol. Abr. 22. Decd-Poll. 


If Indenture of Charter-Party be made be- 
ween A. and B. Owners of a Ship of the 
' Wine Part, and C. and D. Merchants, of the 
, Wether Part; and there are ſeveral Covenants 
. n the one Part, and on the other; and A. 
- Apnly ſcals the Indenture of the one — 

| = an 
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and C. and D. on the other Part; but in al | 1 
the Iadencure it is mentioned, Thar e, I 
covenant with C. and D B. and C. and P. I 
Covenant with Al. and B. in this Caſe A. and i 
One who is $6 in Action againſt C. and D. on 
Deal cho be wis 1 — for Breach of Covenant, 
ever ſealed, though B. never ſealed the Deed, for he i; Fo 
may join in Party to the Deed, and C. and D. had ſealed 4 
Action of the other Part to B. as well as to A, upon 
Covenant. which che Action is brought. 2 Rol. Ar. 2. 
Clements and Hen. 3 
Tuaaſer, the — corenanted with 
_Tooker, his Son, and Aune Slade ( one of the E 
Defendants, whom he intended co marry), to 
give them Meat and Drink in his Houſe; 
andif any Diſcontent ſhould happen between A 
che Father and the Son, fo that he and his 
Wife Anne ſhould diſagree to dwell with 3 
Tooker the Father, then — ſhould have Si! 
Beaſts, Gates, &c. Tooker, the Son, died 
Hue diſagrees t to dwell with Tooker, the F- # 
ther, and ' marries with one Crabb; who, 1 1 
wich his Wife Awe, brings the Action. P- } 1 
ur, the Declaration is not good, _ the 4 
each not well aſſigned, the Caſe is * 


d upon the ſecond Covenant, whi Y 
| 7 upon a Contingency ; which Contin 1 
| Kency is, if there happen any Diſcord, &: 
| the Words are joint, and they ought allo . 
ree : True it is, in ſome Caſes, a Com . 1 
ms ſhall be taken for a Disjunctive; bu 
this is according to the Matter and Circun- 
- Kance of the Fact, but in this Caſe it ſhall 


not be taken disj unctively: Alſo it is alled 1 
ed in the —— that ſhe diſagreed; Þ ; 
whereas a mutual Diſagreement — al 

ought to be alledged, and Judgment was F 
Auer vil. 25 But all _ the Wife = 


hae 
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her new Husband could not. Pop. 204. Crab 
* Ur. verſus Tooker. 


83. A. rn; 
3 2 "PORTER 8 1 
8 4 MI 
8 Wn 


0 ovenants Dig. Bie 


„ 
is Covenantor. 
d 3 Elefion of rhe _ ; 


Way to the Covenantee, &. at the Choice 

and Election of the Covenantee, within a 
Wie after the Death of F. S. 30 l. or 
7 12 Defendant pleads, That *. Plain 
if, within the Month after the Death of 


Il Election of the Plaintiff ought to precede 
d; he Tender of the Defendant. 1 Leon. Gy. 70. 
„ Moſer and Kenne Caſe. Moor 244. 

10, bh | Covenant to deliver ſuch Obligation before 
2 nch a Day, or to pay him 10 J. if he re- 
the \ Neſts it; if he doch nor requeſt the 10 L the 


1518 ovenantor ought to deliver the Obligation, 


on for he had not Election till Requeſt made; 
in. *% t after Requeſt made he had Election, 
1. _ of them he nm do. 1 aan 1 80 
to Y 
o. N oO ee dee 
bu laintiff before ſuch a Feaſt, ſuch a Ship and 
m. WT ackle; or, in Default thereof, to pay at the 
hall Name Feaft ſuch a Sum as J. S. ſhall value 
7 hem to be worth. Defendant pleads, before. 
Much a Feaſt J. S. did not value them. On De- 
al Nur, adjudged Pro Quer; for though the Co- 
vas, enantor hath Election to do the one, or the 


git Y 
ae 


ther, nnn deing ** 
| C 


klare boarded with Tooker, the Father, but 


1 is, That the Covenantor ſhall | 


NF f. S. did not make any Choice or Election. ꝑlection 
N t is a good Plea, for the Covenantor is not ought to pre: 
Þ hound to make a Tender of both, and the cede "Tu 
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65 The Law of Covenants; 
fit, he ought to provide the Value ſhall be 
aſſeſſed, otherwiſe he is to deliver the Goods 
themſelves. FFV 
Covenant to pay to A. or his Heirs an- 

nually 12 J. at Micbaelmas and Cbriſtmas, or EO 

to pay to him or his Heirs, at any of the 


f 3 * 

TY 1 

3 „ 
e þ 


faid Feaſts, 150 J. The Covenantor hath E- 
lection, yet he ought to pay the T2 J. Year- 
ly till he pay the 150 /. and becauſe he did 
not alledge Payment of the one, or the o- 
ther, it is a Breach. | | = 
Condition of a Bond on Articles: If the 
Defendant paid the Money according to the 
Articles of the ſame Date, that then the 
Bond ſhould be void, or otherwiſe it ſhall 
and may be lawful for the Plaintiff to enter 
into the Land covenanted in the Articles, to 
be ſettled on the Plaintiff by the Defendant, 7 
Defendant pleads, the Plaintiff did enter in- 
to the Land. Plaintiff demurs. Moreton and 
Windham conceived this a Disjunctive Con-. 
dition, and in the Election of the Defen- 
dant to perform either Part. 2 Keb. 103, 
117. Ferrers and Newton. Cur, Judgment 
Pro Quer. Vide 1 Sid. 3 12. meſme Cale. 1 
Debt on Bond for Performance of Cove- 
nants: If the Defendant pleads generally 
the Perſormance of the Covenants, and the 
Plaintiff doth demur generally upon it, 
without ſhewing Cauſe of Demur, Judgment 
ſhall be given according to the Truth of the Wt 
Caſe; for that Default of Pleading is but 
| Matter of Form, and is aided by Stat. 27 Elia. 
; But if any of che Covenants be in the Dis- 
junctive, ſo as it; is in the Election of the 
Covenantor to do the one, or the other, then 
it ought to be ſpecially pleaded, and the Per- 
_ formance of it, for otherwiſe the Court cas 
* not 


_ +. 
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not know what Part hath been performed. 
E 311. Ogletborp and Hide. | 
"= Vide Pluis, Tit. Bonds to perform Covenants, 
8 Pleadings. 5 5 1 


9 


99 


X 7 junctive. 18 8 | 
p 1 The Covenant is, That the Defendant 


or Aſſignment of the Leſſor or his Aſſigns 
in the Disjunctive; and in the Breach the 


1 

2 py 

_—:. - 
_ - 
1 
* 2 1 
—_— 


ſignment of the Leſſor, or his Afligns ; fo 


Ethan he ought, for if he did it with their 
Aſſent only, or Aſſignment only, it had been 
. ſufficient; but if the Covenant had been in 
he Copulative, both had been neceſſary. 
u Leon. 25 1. Per Hob. Sherwood and Nonn. 


mould work out the 40 l. (which he owed, 
pe.) at the uſual Prices in Packing, when 
he Plaintiff ſhould have occaſion for himſelf 
„or his Friends to employ him therein, or o- 
ly therwiſe ſhall pay the 40 J. then, &c. Defen- 


* * 
* 
* 


1 Kant pleads, That he was always ready to 
* have wrought out the 401. but that the 


EPlea, becauſe the Defendant did not aver 
[that the Plaintiff had any Occaſion to make 


ur uſe of him, and for that it was at his Election Ele gon de - 
„ o have Work or Money; and not having termined. 


mployed him, but brought his Action, that 
2 Requeſt in Law, and fo he hath determi- 
ed his Flection to have the Money. Judg- 


Debt on Bond of Covenants, upon the De- 
| 8 miſe 


IJ Covenants in the. Copulative, and in the Dis- 
would not take Timber without the Aſſent 


Plaintiff chargeth the Defendant with cut- 
ting of Timber, without the Aſſent and A. 


Ie will compel the Defendant to prove more 
Bond or Covenant, That if the Defendant 


WP laintiff did never employ him. Its an ill 


ent pro Quer. 2 Mod. 304. Wright and Bull. 
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' miſe of a Mill, by the Plaintiff s Teſtator to 
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the Defendant for 13 Years, under 81. Rent. 
The Defendant covenanted for himſelf, his 
Executors and Adminiſtrators, to leave Mill. 
Stones upon the ſaid Mill at the Expiration 
of the aforeſaid Term, as good as when he en- 
tered, or elſe to give Satisfaction in Money ⁶ 
for as much as they ſhall be worſe, accordin 
co the Diſcretion of the Parties that view 


the ſame at the firſt : And Defendant further 


od ipſe ad finem & expirationem termini 


pleads, 


predict Wiquir duo ſaxa molaria in & ſuper m. 


lendinum præd quodꝗq; Partes | Anglice, the Par- 


run 
Johannis in mol 
quantum duo ſaxa præd per if 


ties 2. primo inſpiciebant ſaxa molaria que fur» 


ilud 3 non agreeavere 


pred ſaxa molaris in & ſuper molendum predid 


præd tempore intrationis ejaſdem. Johannis ad il 
inde; and general Performance as to the other 
Covenants. Replic, Demand of the Oyer of 
the Indenture; wherein, iter alia, the ſaid 


Covenant is ſer forth, and ay, Preckudi , 


tor that at the Time of the Entry of the De- 

fendant upon the Mill, there were TVo 
Stones, of the Value of 3 J. and that at te 
End of the Term the Defendant did not 
leave ſo good Stones, nor give any Satis- 

faction in Money, (nec dedit aliquam ſatisfactio. WY 
nem in moners alicui Perſane cuicunq; per tam 


' Lapides molar per eundem (De i coden 3 


quant | 
molendino velict fuer pejores quam pre 1 La pi des mo- I 


lares in eod miolendino exiſpen tempore pred Intra- 
rionis ipfis Defendentu. Er bocptrat', &c. Re- 
joinder praut the Bar, Demur. The Plaintiffs 
Council inſiſted, That it was incumbent up- 
on the Defendant, to procure the Es 3 


uper er p tempore intrations ipſim 


um ad expirationem 
terminis præd ut perfertur reli a fuer pejora quam 
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who had the View of the Stones at the Time 
of the Defendant's Entry upon the Mill, to 
have adjuſted how much the Stones of the 
Mill, which were left at the End of the 
Frerm, were worſe than thoſe which were 

there at the Time of the Defendant's 3 
of the Mill, and for Default thereof, he hat 
broken his Covenant; for he doth not pre- | 
end by his Plea, that he hath left Stones ſo DisjunRive 
good as the firſt were. The disjunctive Co- Covenant 
eenant is in Advantage of the Covenantor, is in Advan- 
end therefore he ought to ſhew the one or tage of the 
ne other is performed, and therefore he Covenantor: 
E*pught to have procured an Adjuſtment in the 
Laſe; as if a Man oblige himſelf to reſign a 
' Benefice, he ought to procure the Biſhop to 
ceept his Reſignation. So if a Man is bound 
Jo pay 100 l. or ſo much as J. S. ſhall ap- 
' Point, if he will be excuſed the Payment of 
he 100 J. he ought to procure F. S. to ap- 
doint a leſs Sum to be paid. | | 
To which it was anſwered by the Defen- 


of 1 _nt's Council, That by the Covenant, he 
1d vas to leave at the End of the Term as good 


Scones as were in the Mill at che Time of his 
& Entrance, or to give Satisfaction in Money 
'0 bor ſo much as they were worth, according 
o the Diſcretion of the former Viewers of 
hem, ſo that the Covenant is in the Dis- 


72 
* 


active; and in a disjunctive Covenant, if 


1. ne Part of it becomes impoſſible, the Co- 
1 enantor is excuſed to perform the other Part, 
m nd that this Caſe is like to Submiſſion to Ar- 


Pitrament: And for this the Defendant is not 

Pound to procure the Viewers to make any 

BG uſtment in the Caſe, and they having 

Pot _ any, and the dis junctive Covenant 

eing for hi e, he was entirely ex» f 
r ee eee 


f Zo 
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one bind himſelf to pay 101. or ſo much 


The Law of Covenants. 


Per Cur', Conditions are for the Benefit of 
the Obligor, if poſſible ; but if impoſſible, 
the Obligation is abſolute. There is no Im- 
poſſibility in this Caſe, if the Viewers can. 
not be procured to adjuſt the Damage, yet 
the Defendant might have left as good Stones 
at the End of the Term, as were there at the 
Entrance of the Defendant, which is the 
other Part of the Covenant ; and this Caſe 
is not like Submiſſion to Arbitrament, for by 
it both Parties oblige themſelves to ſtand to 


6 


the Arbitrament of the Arbitrators, but none 


of them obligeth himſelf to procure them to 
make an Award. But in this Caſe the dis- 
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{ 
FJ. S. will not appoint 


to J. S. or pay him 100 J. before Michaelmas, 


and F. S. dyes before Michaelmas, the 1091. WE, 


ought to be paid. And in the Time of Ch. 7. 


St. John. a Caſe was adjudged, and Two of 
the Judges in it ſpake with Two of the 
Judges in Laugbters Caſe, who affirmed, that 
there was not any ſuch Reaſon given for the 
Reſolution in Laugbters Caſe. The Caſe in 
St. Fobn's Time was, A Man covenants, in 
Conſideration of 100 / to make a Leaſe to 
FJ. S. for his Life, before Michaelmas, or to 
repay the 100 J. and J. S. dyes before .. 
chaelmas: Reſolved that the 100 J. ſhould be 
repaid, 1 Lut, 691. Studbolm and Manaall. 25 xz 
8 He | Covenants | 
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| The Law of Covenants: 


- Covenants 2 — 
egative. 
XZ There is Differenee in penning of the Co- 
eenant; as if the Leſſor covenant with his 
eſſee, that he ſhall have ſufficient Hedge- 
boot by Aſſignment of the Bailiff of the Leſ- 
or: By this the Leſſee is not reſtrained from 
that Liberty which the Law allows him, and 
Mfherefore he may take without Aſſignment; 


Ow 


ut if the Words be negative, that he ſhall not 


Wake without Aſſignment, or that he ſhall take *Diverſity be- 


* | : , tween a ne- 
by Aſſignment and not otherwiſe, contra — 


Dier 19. 15 | nant, which 
P. brought Covenant againſt the Defen- is only in 
ant, on Covenant that he ſhall go in ſuch a Affirmance 
hip our of the River of Thames to ſuch a of — 
place in Spain, and the Words of the Cove- s Co 
+ of 5 nant, and a 
ant were, uod decederet procederet & non deviet. negative Co. 
Pefendant pleads Performance generally; venant which 
a "2 : 7 py . * 0 . . 0 
er Cor, the Plea is not good, and this *Diver- is additional 


3 
= +} 
5 

1 


im icy is taken between a negative Covenant, to an _ 
ich is only in Affirmance of an affirmative ann! 


= FLovenant Precedent ; and a negative Cove- 
pant which is additional to an affirmative flf the Cove. 
Covenant, as here; for in the firſt Caſe, Per- — _ e 
1 i | ., ar 
rmance generally is a good Plea, but in — 


ehe laſt not, but he ought to plead ſpecially ; and the affe. 


4 


” 
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\ 
5 


the and in this Caſe the Defendant might have mative Core. 
nat departed, proceeded and gone to Africa, or nant of the 
the to the Weſt-Indies, if he had not been reſtrai- her Parr be 
in ned by the negative Covenant, & non deviet, "1 * 

in 1 Sid. 87. Langhill and Palmer. _ 8. Mints 
to TA negative Covenant, as that he ſhall not tho the nega- 
to Nuſe a Trade, in conſideratione inde; Defendant tive Covenant 


Ni- I promiſeth him 100 J. per Annum during be b oken, yet 


Ie . | .- © the affirma- 
be Life: This doth not amount to a Condition ti Covenant 


Precedent (but is mutual), for then the Plain- ought to be 
u 0 . tiff performed, 


A 
. 
* 4 
3 
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The Law of Covenants, 
tiff ſhall never have the 100 J per Annum du. 
ring his Life; for it is not poſſible for the 
Plaintiff to perform his Covenant in his Life, 
for at any Time during his Life he may break 
it; and à negative Covenant is not ſaid to. 
be performed until it becomes impoſſible 'by 


the Breach of it, which Impoſſibility may 


not happen but by the Plaintiffs Death, 


Negative Co- 
venants may 
enwarp many 
Particulars, 
1 Lev. 83. 


2 Sand. 55, 156. Humlook and Blacklow. 1 Mod. I 1 


64. 2 Keeb. 674. 


Debt on Bond for Performance of Cove- 

nants ; One whereof was, That the Defen- 
dant ſhould not deliver up Poſſeſſion to any 
but the Leſſor, or ſuch Perſons as ſhould law- 
fully recover. The Defendant pleads, he did 


nor deliver but to ſuch Perſons as lawfully 


recovered it: Twiſden ſaid, he ought to ſhew M 
he delivered to F. S. per lawful Title; but on 
the other Side jt was ſaid, the Bar is purſu- 

ant to the Count; and Tj/den conceived in Mi 
affirmative Covenants general Pleading-Per- 
_ formance is ſufficient, and ſo on negative; 


for it is ſufficient for the Defendant to. plead 


an Excuſe, and the Plaintiff muſt aflign 
| Breach to entitle himſelf, MWindam ad idem, 
Negative Covenants may enwarp many Pat- 
ticulars ; as to ſay, he did not cut down an; 

Timber, unleſs to make Bars and Stiles, Judg- 
ment pro Defendant, 1 Keb. 380, 413. Nicho- 
las and Pullen, yet 2 Palmer 70. Ley ver. Luttrell, al 


del cont. Vid. infre tit. Pleadings. 


A negative Covenant is ſaid never to be 1 
performed until it becomes impoſſible to 


break it, 2 Send. 157. * 31 | 3 
Treſpaſs quare clouſum fregir & ſepes profter: A 


2 by the Plaintiff Leſſee for Years. De- 


endants juſtifie, for that Ad. ſeiſed of the 
Lands let them to the Plaintiff, exceping the 
5 | | Trees 1 


The Law of Covenants. — #7 


u- rees, and Liberty to root them up, fell them 
ne nd carry them away, cum averiis reparando 
'e, ee, & implendo foveas; and that M. after- 
ik Wards granted the Trees and Liberty to Ar- 
to. ,, and that he and the other Defendants, 
y nis Servants in Proſtration, &c. uſed this 
yy Wibecty (which is ſpecially pleaded) and 
h, sti que eſt eadem frattio. Plaintiff demurs, 
4. r that the Defendants have not alledged 


at they have filled up the Ditches, and 


e- 3 nended the Fences according to the Agree _ 
ent. Per Cur, this is not 2 Condition, which Not a Condi. - 
ny Mpt being performed, deſtroys the Agree- — but a 
vent and avoids the Liberty; but it is a Co- Wenn 

» | _ pe : | r which : 
id enant, for which the Leſſee hath Remedy Remedy by 
ly Action. And the C. Juſtice cited Sir George Action. 

w Wicker faf's Caſe, which was, He covenanted 


3 * ith the Plaintiff that he ſhould quietly en- 5 
the Land demiſed, paying the Rent reſer- Paying the 


in ad; and it was pleaded there, that the Plain- Rent makes 
-f had not paid the Rent according to the not the Core. 
e; eſervation. And upon Demur it was ad- I 
ad aged, that the Word [paying] doth not 


= Wake the Covenant conditional, but that it 
m, as a reciprocal Covenant, for which the 
arty may have Action, Sir Tho. Fones, 205. 
ny eren ver. Arthur, : ; DETTAG 
CHAP. VIII. 
Mutual and reciprocal Covenants. 
A, leaſe by Indenture a Meſſuage to B. 


be in Dec. 22 Car. 2. pro Twelve Years, and 
co Movenants with B. to repair it with all neceſ- 


ary Reparation before Midſummer following; 


r- 2d B. covenants on his Part, Quod ab & poſt 

e- Wi lem pus quale A. repararet & emendarer pred © 
ne eſſuag £5 tunc pred B. ſufficient repararet 
* 


9 <4 meſſuag ad omnia tempora durante termino 
ar. pred. 
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Not a Condi- before Midſummer is not a Condition Prece. 


| — _ dent, but only the Time divided and mutual 
25 | pair it before Midſummer 3 and B. after during 8 


pred. In Action of Covenant by A. againſt 


. the other. £7 


the firſt fair Wind to Barcelona, and that the 


Che Law of Covenants. 


B. for Non-reparation of the Houſe after 
AMidſummer, he declares, That altho he had 

erformed all the Covenants on his Part to 
= performed (without any particular Aver. 8 
ment) that he had repaired it before Midſun- 
mer, Oc. yet the Defendant had not repai- 
red after = ſaid Feaſt. This is a good Decla- 
ration, for the Covenant of A. to repair it 


the Term, for which each of them may have mu 
Remedy by Action againſt the other, 1 R 


Abr. 416. Bragg and Nightingale, Stiles 140. 
This is a reciprocal Covenant, and tho one i 
does not perform his Part, it ſhall not excuk C 


4 
Y 
bt” 

e 


Covenant upon a Charterparty, whereby Ml 
the Maſter of the Ship covenants to ſail with 
Mariners ſhall attend with a Boat to relad: 
the Ship, and then to return with the fir 
fair Wind to London, and to unlade and deli 
ver the Goods; and the Merchants Cove. 1 
gant to pay ſo much for Freight, and ſo 6 
much for — every Day. And the 
Maſter brought the Action for the Freight, 
and for Demurrage, and declares he ſailed 
ſuch a Day with the firſt fair Wind, and up- 
on all the other Points. Defendant quoad h i 
Freight pleads, that the Ship did not return 
directly to London, but went to Alicant and 
Tangier and made diverſe Deviations, and by 
ſuch Delays the Goods were ſpoiled. And 
guoad Demurrage, that this was occaſioned i 
by the;Negligence of the Mariners in not a- 
* | tending 


| The Law of Covenants. 75 


ending with their Boat to relade the Ship. 
frer MPlaintiff demurs, and had Judgment, for the 
had ovenants are mutual and reciprocal, and 
t to Mach one ſhall have his Action againſt the 
her, but ſhall not plead the Breach of one Breach of one 
aun. Bar of the other; and perhaps the Da- Covenant, 

pai- age on the one Side and the other are not Where nor to 


inſt 5 


cle. ual, ergo not pleadable in Bar the one of gj Pleadedin 
ir it Me other; but each one by his Action ſhall other. 

ece- ¶ cover againſt the other the Damage certain | 

tual r him, 3 Lev. 41. Cole and Sballet. And fo 

| re- the Caſe of Shower and Cudmere, Sir Thomas 


2X Where in mutual Covenants the Words, where the 


ol: ee per formationis inde, ſhall make a Words [tn 
140, ondition Precedent or not, 2 Sand. 156, 157. cfderatione 


he Lord of a Mannor covenanted to aſſure . 3 
ee Freehold to one of his Copyholders and qition — 


his Heirs, and the Copyholder, in Conſi- dent or not. 


eb ration of the ſame Covenant performed, 
vih omiſeth to pay a certain Sum of Money; 
the e Copyholder is not bound to pay the Mo- 
ade y, unleſs the Lord firſt perform his Cove- 


firk nt. Alter, If the Covenant on the Part of 
del. e Copyhoſder had been in Conſideration 
ve. the Covenant to be performed, cited in 
% ur fare. 
the If the Covenant of the one Part be Ne- 
ght, tive, and the affirmative Covenant of the 
iled her Part be, in conſideratione performationis in- 
mT £ altho the negative Part is broken, yet 
ie affirmative Covenant ought to be per- 
Irmed, 2 Sand. 156, 157. 


urn | | . | 

2nd In Aſſignment the Plaintiff declares,that he 
| by as poſſeſſed of a Term for eighty Years, 
\ nd *” d it was agreed between him and the De- 


Endant, that he ſhould aſſign all his Intereſt 
Petein to the Defendant, who proinde ſhould 
„ pay 


In mutual 
Promiſes the 
Defendant 
need not 
aver Perfor- 
manece. 


ay him 10 J. for it; but if T covenant to pay | 
him 10 J. if he ſerve me a Year, contra, for 


The Law of Covenants, 


pay 250 l. and that he promiſed, that in Con- 


fideration that the Plaintiff at his Requeſt 
had likewiſe promiſed to perform all on his 
Part, that he would perform all on his 


Part; and then ſets forth, that the Defendant | 


had paid a Guinea in Part of the ſaid 250 J. 


and that he (viz. the Plaintiff) obtulir ſe to 
aſſign the Premiſſes to the Defendaar by In- 
denture, which was written and ſealed, and 
would have delivered it to him; but he refu- 
ſed, and aſſigns the Breach in Non- payment 
of the Money. Defendant demurs, for that 
the Aſſignment ought to precede the Pay. 
ment, and that it was not a mutual Promiſe ; 
It is that the Plaintiff is to aſſign, and the De. 
fendant proinde, which is as much as to ſay, 
pro aſſignation; like Caſe, Colt Ughtred's Caſe, 
and Dyer 16. b. But per Cur', it is a mutual | 
Promiſe, and that the Plaintiff need not to 
aver the Performance; and it is as reaſonable |3 
that thePlaintiff ſhould have his Money before 
he make the Aſſignment, as that the Defen- 
dant ſhould have the Term aſſigned before he 
paid the Money, 2 Mod. 3 3. Smith and Sbelberm. 
It is ſaid, If one Covenant to ſerve me ak 
Fear, and I covenant to pay him 10 l. for it; | 


in this Caſe, albeit he doth not ſerve me, I mu 


there I am not bound to pay him the Money 


unleſs he ſerve me a Year. So if one cove- | 


nant to make new Pales, ſo as he may have 


the old; in this Caſe it ſeems he is not bound | 
to make the new Pales, unleſs he may have | 


the old ones. So if one covenant to pay Mo- 


ney for Service, Counſel, or the like ; or 
covenant to marry ones Daughter, or make 


an Eſtate, and the Covenant is penned con- 
ditionally, 0 


r WW 


— 
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The Law of Covenants; 


n- | 

of ditionally, ſo as one Thing is the Cauſe of 
his another, and is not ſet down by mutual and 
his Wreciprocal Covenants ; in all theſe Caſes, if 
ine the Cauſe or Condition be not obſerved, the 


Covenant ſhall not be performed. 5 
' Knight and Keech, p. 3. Will. & Mar. B. R. 
Rot. 374. The Caſe was, There were mutual 
Promiſes and Agreements between the Plain- 
tiff and Defendant, which were ſpecially ſet 
forth in the Declaration, in which the Plain- 
at tiff alledged generally, that the Defendant 
v. performavit agreeamentum ſuum prædictum, Nom performa« 
. EE wichout ſhewing a particular Breach. There * Sesame 
vas a Verdi and Judgment for the Plaintiff _ Be- 
. . y, with- 
y, Jin the Common-Pleas, and now a Writ of Er- out ſhewing 
„ ror brought; and it was aſſigned for Error, a particular 
chat the Breach was too general, which be- Breach, where 
ing Matter of Subſtance, the Right of the 899d. 
Action could not be tryed, and therefore it 
is not within any of the Statutes of Jeofailes. 
Many Caſes were put to ſhew, that non perfor- 
mavit agreeamentum could not be good, without 
| ſhewing wherein, as Co. El. 292. Hob. 67. 
2 Cro. 503. but Judgment was affirmed upon 
theſe Authorities following, (vix.) 3 H. 6. 8. 
Dier 297. Debt was brought upon a Leaſe, in 
which the Defendant was bound to perform 
mh Covenants, or otherwiſe to forfeit ſo 
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much, &c. The Breach aſſigned was, that he 
had broke all the Covenants, and did not 
ſhew any particular Breach, yet held good. 
If Promiſes are Executory on both Sides, 
Performance need not be averred, becauſe it Y 
is the Counter-Promiſe, and not the Perfor-. 1 
mance that raiſes the Conſideration; and v1 
therefore where the Plaintiff promiſed to 1 
deliver a Cow to the Defendant, and he 1. 
promiſed to pay him 50 s. the Plaintiff need 7 
. not 


1 I |} _ 1D .es y» . 


Not a Con- judged that this was not a Condition Prece- 
—_— Pre- 
ceedent, but : | - : 
Jie on Which ſeveral Actions might be brought, | 
murual Cove- 
nants. | 


uo; the Plaintiff averred, that after the i 


ring Performance of the Work. Upon theſe 


Ch 
| ſue 


The Law of Covenants. 
not aver the Delivery of the Cow, becauſe | 
without ſuch Averment a Promiſe againſt a 
Promiſe made at one and the ſame Time is a 
ſufficient Ground for an Action, and for a 
later Authority, 2 Sand. 351. There was 
an Agreement between the Plaintiff and De-. 
fendant, that the Plaintiff ſhould pull down i 
old Walls and build a Malt-Houſe, and that W 
the Defendant would pay him 87. pro Labor: 2 10 
Agreement parat fuit & obtulit performare, 
&c. he had a Verdict, and this was held 
good enough after a Verdict, without aver. N 
Authorities, and for that the Promiles in this WF 
Caſe were mutual, the Breach was held to 
be well aſſigned, and Judgment pro Que. 
4 Mod. 188. „ 1 

The Caſe of Ware and Chappell, cited 2 AH 
Rep. 75. Ware was to raiſe Five hundred Sol-. 
diers, and bring them to ſuch a Port, and 
_ was to find Shipping, for which he 

upon the Covenant, tho' the other had 
not raiſed the Soldiers; for that can only be 
alledged in Mitigation of Damages, and 5 
no Excuſe forthe Defendant ; and it was ad- 
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dent, but diſtin& and mutual Covenants, up- 
2 Mod. 75. Stiles Rep. 186. | 
In Covenant upon a Charterparty, the } 
Plaintiff declares, that it was agreed that his 
Ship ſhall be ready and provided with a ſut- | 
ficient Crew, Tackle, &c. for a Voyage to 
(Novellvill) in partibus trans Marinis, upon the 
12th Day of Auguſt, and there ſhould lade 
with Figs and other Merchandiſes of the De- 
fendant's, and ſhould bring them back to 
5 Topſak * 
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The Law of Covenants. 


uſe Topſall in Com Devon, and that the Defen- 
a ant covenanted to pay 3 J. 15s. for every 
ia Tun ſo brought, and aſſigns the Breach in 
a2 Non- Payment of 1127. 105. for Thirty Tun; 


as not ready, Cc. the 2th of Auguſt, b 
rhich he loſt the Profit of his Merchandiſe. 


wo Plaintiff demurs. Per Cur, the Plea is not 
or good, for theſe are reciprocal Covenants, & 
the rag; pars hath Remedy for Non. Perfor- 
e, nance. Judgment pro Quer, Sir Tho. Jones 
eld 16. Shower and Cudmore. 
er. If by Charterparty G. and Three others 
ef; Weovenant with P. and C. to let to freight a 
hz hip, wherein they are Owners to the ſaid P. 
to o ſu & ex parte of one B. for a Voyage Mo- 
, % forma ſequenti. G. and the other Three 
acovenant with B that the Ship ſhall go to 
1 s and ſhall take ſuch Freight, and then to 
al. armouth, and from thence to Ginchego, and 


hence to return to the Thames, And C. 
ovenants with G. and the other Three, that 


Nat Yarmouth, Ginchego, &c. within ſo many 
Days, and covenants that the ſaid B. ſhall 
pay to the ſaid G. and the other Three per to- 
ta transfretatione 147 l. at ſuch a Day. G. 


+ N venant againſt C. for the Non- Payment of the 
' $147 7. without Averment of the Performance 


ne WW of the Covenants on their Part, for this is 
TY not a Condition Precedent, but a Covenant 


diſtinct of the other Part, 1 Roll. Abr. 414. 
Gurnel and Clark. - Z 

If in Articles of Agreement made between 
A. on the Behalf of B. and C. in which A. 
covenants, that B. for the Conſiderations ex- 
preſs'd; in the Deed, ſhall convey certain 


To which the Defendant pleads, that the Ship 


B. ſhall cauſe Lading to be put into the Ship 


and the other Three may have Action of Co- 


Lands 
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85 The Law of Covenants. 
Lands to C. in Fee, and after C. covenants oc | 
| his Part, for the Conſideration aforeſaid, to 
| 2 o' the pay to B. 160 J. In this Caſe, tho B. = 
nd be not not aſſure the Land to C. yet C. is bound to 4 
22 Gi pay the Money for the Aſſurance of the 
— pay the Lan d. It is not a Condition mp yrs but 
Monies. ao OR, 4 rh Abr. 4. | # 
rto bt upon a Deed-Po 9 the 24 
— Purchaſe of Land made by the Defendant 
anHouſe,[pro] of the Plaintiff, where the Plaintiff declares, 3 
doth not that by the ſaid Deed it was agreed — 4 2 { 
— make pee. the Plaintiff and Defendant, that the Defen: | AF 
cedent, but dant ſhould pay to the Plaintiff ſo much Mo-. 4 
it's a mutual ney ſuch a Day for the Land, which i 
Covenant. he not done. Defendant demurs uz I 4 
the Declaration, for that rhe Plaintiff oh 
not aver that the Defendant enjoyed the E. { 
Land; and where there is not a mutual Re. ö & 
medy, the Deed not being by Deed in- 
dented, there ought to be Avermen, | Z 
1 Rol. 518, Holder aud Taylor. Where Leſice | 
for Years covenants to repair, provided cha |} 
che Leſſor find great Timber, there in Adio | 
of Covenant the Plaintiff ought to aver he 
offered great Timber, 5 Rep. 78. Gray's . A 
But per Twiſden, Juſtice, in one Caſe, the 
Words were, The Plaintiff putting the Houle | 
| In Repair, the Defendant covenanted o | 
keep it ſo repaired, and reſolved that ther p 
were mutual Covenants, Cr. Fac. 645. Slat 
and Stone, Stiles 140. And in the principal 
Caſe it ſeemed a Covenant by it ſelf, and che 
Plaintiff had Judgment. But the Defendan | 
brought a Writ of Error. Q. Raym. 183. Per. 
dage and Cole, El. r. Sand. 3 19. meſme' Cale. 
The Court held in the Caſe of Pordage i 
Cole to be a mutual Covenant; and if the 
Houſe was not conveyed before the Boys 1 4 
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3 The Law of Covenants. . 87 

3 | . 5 

on Mit ought to have been, the Defendant may 

to have Action of Covenant for the Houle ; for 

2th Wt is to be intended, that the Plaintiff ſeals to 

he Defendant another Part per the Words 

Love mutually ſet their Hands and Seals ],it was 

ZEcmurced upon the Declaration: Judgment 

% Quer. and affirmed in Cam Scace upon Er- 

Por brought, 1 Leon. 274. meſme Cale. 

The Covenant was to make a Leaſe, and 

Ihe Breach aſſigned in the not accepting the 

ndenture by the Defendant. Per Cur, this 
laid as a mutual Agreement that the 

Plaintiff ſhould demiſe ; which muſt be in- 

ended as to the Defendant, that he ſhould ac- 

00 Wept- Judgment pro Quer. | + ns 

oth Debt on Bond to perform Articles: The 


och 

the laintiff covenants to aſſign over his Trade — 
Re. do the Defendant, and that he ſhould nottaxke | 
in way any of his Cuſtomers, and in Conſide- 

nt, Nation of Performance thereof, the Defendant 

ſee Fovenants to pay the Plaintiff 60 J. per An- 

ha um for Life; and pleads, that after the A. 


freement che Plaintiff before any Thing done 
id work to J. S. a Cuſtomer. Plaintiff demurs; - On prexch 


le 3 udgment pro Quer. This is not a Condition either Party 
the recedent, but theſe are mutual Covenants. hath Remedy. 
ſe he Plaintiff need not ſtay to wait for Per- _ 
"1 Wocman haps then h {t 1 
o nce, perhaps then he may ſtay as long gement. chat 
hey WPs he lives; but as on Bonds of Arbitrament 3 ſhall 
tr on "Breach, either Party hath Remedy, 2 Keb. build an 
ip 74. 1 Mod. 64. 1 Sid. 464. 2 Sand. 155. Hum- Houſe, and 
che Nock and Blacklow. | the other ſhall 
jam . In Action on the Caſe, on Agreement — 3 
hat che Plaintiff pull dow 1 e 
pe- hat the Plaintift pull down and build a and faith he 
aſe. alt-houſe, and that the Defendant was to offered to 
and Pay 87. pro Labore: In Conſideration of which build the 


wtual 4 Promiſe the Plaintiff obtu!ir to per- 3 . 


orm all on his Part, yet the Defendant had the other hin. 
not dered him. 


$2 The Law of Covenants. | 
not paid; (but he doth not ſay the Defen- if 
dant refuſed the building.) Tho" this be a 
mutual . Promiſe, yet the Contract imports 
that the building muſt be precedent, there- 
fore this Refuſal ſhould be alledged, it's a 
mutual Covenant only; had it been to pay 
ſt reparationem factam, the Reparation had 
Len a Condition Precedent; had the Work. 
man agreed to build, and the other agreed to 
pay, they had been mutualPromiſes. But Agree. 8 
ment to pay 20 l. pro Labore, or in Conſideration i 
of Building ; theſe are precedent. Had the # 
Suit been pro 8 J. being as a mutual Promiſe, 
Judgment ſhould have been pro Quer. and jp 
Labore alters not the Caſe ; and 7 Per. 
formance, or obtulit after a Verdict, as here, 
implies Refuſal ; and where the Agreemem 
it ſelf makes a Condition Precedent, the 
\ Promiſe to pay it doth not alter it Judg- 
ment pro Quer. 2 Keekle 811, 837, Peters and 
Opill, vid. Caſe, 2 Lev. 23. 2 Send. 350. ⁶E6 
x FR: 277. | 1M 
B. Lord of a Mannor, covenants with h; 
Copyholder to aſſure to him and his Heis 
the Freehold and Inheritance of his Copy. 
hold, and the Copyholder in Confideratioa 
of the ſame performed did covenant to pay 
ſuch a Sum. Per tot Cur, the Copyholder is 
not tied to pay the Money before the Aſſu- 8} 
rance made, and Covenant performed: But if WF ; 
/ 


the Words had been, in Conſideration of the 
{aid Covenant to be performed, Ithen he had 
been bound to pay the Money preſently, and 
he ſhould have his Remedy by Covenant, Mt 
2 Leon. 211. Broccars Cale. 3 Leon. 219. 
miſime Gaſe. 2 7 | | 9 
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The Law of Eovenants. 

Plaintiff declares in Covenant, That by 
= Indenture between him and the Defendant, 
res WF reciting, that there were divers Controver- 


2 Parties did by the ſaid Indenture bind them- 
ay ſelves, in Conſideration of 124. given to each 
ad other, to obſerve the Arbitration of, Cc. to 
rk- IF arbitrate, & c. de & ſuper pramiſſis, and the 
to 8 Plaintiff and Defendant mutually covenanted 
ee - co do ſeveral Matters. That the Arbitrator 
ion did thereupon afterwards award, and the 
the Deſendant did covenant with the Plaintiff, 
iſe, that in Conſideration of the Plaintiff's ſeal- 
ing and delivering (at the Defendant's Re- 
er- "8 Queſt) one Part of a Leaſe for Years (to the 
re, Award annexed) for the Rent therein reſer- 
en ved, that the Defendant ſhould pay ſo much 
the Money for the Tythes : It was alſo awarded 
dg. by the ſaid Arbitrator, and the Defendant 
% did covenant that he would be accountable to 


che Plaintiff for all ſuch Arrears of Rent, 
Tvythes, and Compoſition-Money for Tythes, 
as ſhould be ariſing and renewing upon the 
leis ſaid Land, &c. according to ſuch a Value 
PJ- per Annum, whereof the Defendant could 
nos not lawfully diſcharge himſelf. The Plain- 
Pay tiff avers, he hath obſerved all the Covenants 
er 5 on his Part, &c. and aſſigns for Breach, that 


fſu- he hath not accounted with him for all Ar- 
ut if i rears of Tythes and Compoſition- Money, c. 


the and that he hath requeſted him to come to 


had Account, and that he refuſed. Defendant 

and 2 non, and confeſſeth the Indenture; 
but ſaith, in eadem Indenturs ulterius agreeatum 

219. uit & proviſum, That the Plaintiff ſhould al- 
low and diſcount upon the Account all Sums - 


; of Money for Parſons Dinners at the Re- 
tiff queſt of the Plaintiff, and ſuch other Sums 
1 | „ | which 


ies, Ge. for Determination whereof the ſaid 


wo 


84 


Mutual Co- 
venants, and Remedy upon theſe mutual 


Where and in The Books vary much, where in Action of 
what Caſes Covenant Averment of Performance need to 
Averment of be alledged, and where Promiſe may be plea- 


Performance (A&I no; Tr) 5 ry 
need to be ded againſt Promiſe, and where each mul 


pleaded, 


The Law of Covenants. 
which he had directly laid out, and that ſuch 
a Day paratus fuit & obtulit ſe, & adhuc para- 
tus eſt, to account for all Arrears of Rent, if 
the Plaintiff would diſcount, - &c. and the 
Plaintiff refuſed all ſuch Sums of Money, &c. 
Plaintiff demurs. Per Cur, it's an abſolute 
Covenant which chargeth him to be accoun- Ml 
table, and not if the Plaintiff would allow 
Parſons Dinners, for it's impoſſible the Plain. 
tiff can make ſuch Allowance till the De. 
fendant hath accounted ; they are mutual and 
diſtin Covenants, and they have each 2 
venants ; and 


why. the proviſum & agreectum eſt, doth not amount 
to a Condition, but is a Covenant. Juds- 
ment pro Quer. 2 Mod. 73. Dr. Samways — 1 
Eldily. N 
Averment. Upon mutual Promiſes you need not to 
aver Performance, and an ill Averment of 
that which need not be averred, hurteth not, 
I Lev. 293. vide Pordage and Cole, 2 Keb. 542. 
Mutual Co. In the Caſe of Thorp and Thorp, the Decla-. 
venants and ration was upon mutual Promiſes of Agree- 
Promiſes. ment, by which the Plaintiff agrees to rc 


leaſe to the Defendant his Equity of Redem- i 
ption in Two Cloſes ; in Conſideration of WF 
which the Defendant aſſumes to pay to the 
Plaintiff 5]. Now the making of the Releaſe, 
is a Condition Precedent to the Payment ot 
the Money. | 


a — 
r ae Kc oa aa I EEEER LIT JOY 


bring his Action; and therefore the Point ih 
well ſettled in che ſaid Cale, . - þ 
5 The 


- . The Law of Covenant. 


| greed, Hob. 88. to be good Law. There, in 
Conſideration that Nichols promiſed to deli- 


ver to the Defendant a Cow, the Defendant 
the I promiſed to deliver to him 50 s. it was ad- 
oc. judged that the Plaintiff need not aver the 
ute Delivery of the Cow; becauſe there was Pro- 
un- miſe for Promiſe. It's generally true, where 
ow there are mutual Promiles it need not alledge 
lin- Performance on the Part of the Paintiff, but 
e- then it depends upon the Words of the A- 


greement, whether it ſhall be ſo or not; and 


certainly one may make the Agreement, ſo 
ind that one ſhall not be bound to part with his 
unt Money until he had a Conſideration for it, 
g. 15 E 7. 10. is full as to the Words of Agee: 
1 WF ment. One covenants to ſerve me for a 
rear, and JI covenant to give him 20 J. he 
to may; ſue for the 20 l. altho? he doth not ſerve 
of me; otherwiſe if the Agreement had been, 
ot, chat he ſhould have 20 J. if he would ſerve 
me for an Year. | 


There is no Reaſon that one ſhall be com- 
ee. pelled to pay Money for Performance of an 


re. Act before the Act be done; but here the en- 

m. WET ſuing Differences are to be noted: . 

os Firſt, If by the Agreement a Day certain Diverſities. 
he be appointed for Payment of the Money, and 

ſe, this Day happens before the Act can be per- 
formed, for which the Money is to be paid; 


there, altho' the Words are, that one ſhall pay 
ſo muchygor the Performance of ſuch an Act 


to by the other, yet the Party may have an 


a. Action for the Money after the Day appoin- 
uſt ted for the Payment of it, and before the 


i WF Ac be done; as Sir Ralph Pooles cited in 


| 7 Rep. in Uphtred's Caſe : One covenants to 
ſerve the other in the Wars of France with 


he ö oy G3 3 Eſquires, 


The Caſe of Nichols and Rainbred was a- 


8 ; 
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The Law of Covenantg. 
3 Eſquires, and the other covenants for this to 
pay 42 Marks; Action lies before the Service 


performed. So Vent. 149. Lary,andCheſbire's Caſe, 


One promiſeth, that in Conſideration the o- 
ther will permit him to enjoy ſuch Land for 
Seven Years, that he will pay him 20]. pro 
quolibet Anno, an Action lies after every Year, 
Upon the fame Reaſon is the Caſe of Pordage 


and Cole, 1 Sand. 319. where it was agreed, 
that Cole ſhould give to Pordage oo J. for all 
his Land, the Money to be paid a Week af. © 
ter Midſummer, and adjudged that Action lies 


for the Money before that the Land is con- 4 * 
veyed. | | 5 * . an 
other Difference to be obſerved is, 


That if a certain Day be appointed by the 
Agreement, yet if this Day happens after . 
that the Conſideration 1s to be performed, 4 55 : 


there ought to be Averment that the Service 
is performed, Dyer 76. If a Contract be made 

between Two, that for an Hawk of the one 
to be delivered at ſuch a Day, the other ſhal!- 


have his Horſe at Chriſtmas; if the Hawk be 
not delivered at the Day, the other ſhall not 
have Action for the Horſe. There are di- 
vers Opinions in the Books upon that which 
is ſaid in Ugbrred's Caſe, which ſeems to be 
contrary, and which I ſhall give Anſwer to. 


1 Rol. Abr. 414. Gurnel and Clarks in B. C. 
Where one covenants with another to pay 
him 147 l. per tota transfretatione of a certain 


Freight, and it was adjudged that an Action | 


lies for the Money without Averment of Per- 
formance on the other Part, &c. But in this 


Caſe, it appears not whether the Money was 
to be paid before the Voyage or after; but 


the true Anſwer to this Caſe is, That a Writ 
of Error was brought upon this Judgment, j 


The Lan of Covenants, 
and the Court of B. R. held it to be errone- 
ß $6. 
A co Vivian and Shippings, in 1 Rol. 415. 
954 A. ſhould pay B. 10 J. and in conſideratione in- 
44 B. ſhall enter into a Bond to 4. to releaſo 
all his * in certain Lands (juſt the prin- 
e 


ate cipal Caſe); B. is bound to enter into the 
N Bond, altho' 4. doth not pay to him the 
all 2017. Reſp. He is miſtaken in the a of 
af. this Caſe, and the Judgment 51 7 
ics contrary, as appears, 1 Cr. 384. where Jones 
n- ud Berk)y contra Crok. That the Payment of 

the 10 J. is a Precedent Condition; the Caſe 
is, of Hey, and Heys, cited in Rollt, has no ſuch 
he Point, as you may ſee in 1 Cr. 433. 

. here is a Caſe in 2 Mod. Smith and Shel- 


d. 

ce Conũideration that he promiſed to aſſign his 
de WM Intereſt in ſuch an Houſe, the Defendant 
ne promiſed to pay. him ſo much, &c. The 
all Queſtion was, Whether the Plaintiff ought 
be to aver, that he had aſſigned his Intereſt in 
ot the Houſe ; and it was ruled, that he need 
1i- not make ſuch Averment. | 

ch This was adjudged in a Writ of Error, 


Au. 8 . 3. Rol. 1667. 


be | 
C 1 | Tenant to have convenient Timber for Reparations, 
y | by the Appointment of the Bayliff. 


Conſtruction. 


" 3 Treſpaſs upon a Leaſe of a Farm during 
Lives, and the Covenant upon which the 
1 Queſtion aroſe was this: The [Defendants] 
pn covenant, que J. W. and Fane his Wife, and 


W. W. eorum filius deberent & vellent de tempore 


it 4 .- 225 
i temp & ad onnium tempora, &c. bene & 
II a 7 


85 


An Award was made between A. and B. that 


.,, p. 3. The Plaintiff declares, That in 


—— — —  —— 


88 The Law of Covenants. 
ſufficient” reparare, &c. dict tenement horrea, &c. 
in bon & ſufficient reparatione pro quo propoſito 
[ Ang, for which Purpoſe ]' Iteret & licit foret 
pro eo ea vel illis capere ſuper dicta premiſſa per 
appunctuationem non aliter ballivi dic“ mane- 
rii pro tempore exiſten ſuper raconabil requiſition 
fore fact apt condenien maremium| Angl, fit con- 


venient Timber] pro reparatione dict meſſuag 
& edificiorum fi aliquod tale maremium beri vel! 


inveniri poſſet ſuper dicta præmiſſa. 


((The Treſpaſs was, for cutting down Six 
Oaks and Six Elms. Defendant juſtify all, ex- 
cept Five Oaks and Five Elms by Vertue of 
the Leaſe by the Plaintiff to them, and recite 


the Leaſe and the ſaid Covenant. 
That the Virtute cujus dimiſſionis præd (Defendant) i» 
Houſe was 1n pred meſ intravere & fic ſei? my pred me 


. . . * | 2 . = 
| , | 8; 
Decay, G. & alia edificia per Indentur præd ut prefertur di- 


miſſ fuer in decaſu in maremio eorundeme&neceſſar 


reparationibus indigebant videl apud S. præd ſu 
per yo poſtea ſcil (tale Die & Anno) apud 8. 
That R. W. 5 775 8 2 7 
the Bayliff Fo annis Talbot (Leſſor) manerii ſui de S. pre 

Cc. at their ad requiſitionem ipſorum (Defendants) appunctu- 


Requeſt ap- awit præd les Deft ſuccidere & capere apt & con. BY 
pointed them nie maremium ad præd neceſſur reparations 
faciend virtute cujus quidem appunctuatiomis pred 'W 
venient Tim- les (Defendant) O ac præd O. O. C D. Cut 3 i 


ber, Ce. and ſervientes (des Deft ) ac per eorum precepr die & 
» B-/ 


to cut down 
apt and con- 


ſo juſtify be. ann ſupradict' in narratione præd ſpec apud 8. 


ing neceſſary pred gui 5 : ; E 
For Reptra. | præd quinque Quercus & quinque Ulmos in & ſu 


5 per præd dimiſ i premiſ]* creſcen & exiſten aft 1 


convenien maremium 22 ſufficien' tantum as 


necelſar reparation pred. faciend' non amplin | 
| » 


pro eiſdem neceſſar reparationibus ſuccider ceper & 
aſportatuer” prout eis bene licuit [and that Part of 


them was employed upon the Reparation, 8 


and that the Reſidue „ quam cit” potuer ſcil 


; at; i 


quid, R. W. tune exiſten' Valium pred 


7 
1 
7 2 » 
by ” 


SY 
. 
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e. uti ad tunc & ibid progrediebant quo ; pred i 
Ito Fobannis Talbot operarios probibuit, ef hoc | | 
ret darat”. , | | __ e RT OE 3 if 
er RE Replic' precludi non, 40a de injuria ſua pro- _— ſua . 1 
Je- ria abſq; hoc quod pred: R. W. ballivus ræd P ; bj 
n Fobannis Talbot manerii ſui de S. præd ut prefer- | 
n- r exiſten appunituavit pred” Fanam W. & J. 
T4 uccidere & capere eaſdem quinque Quercus & 
vel yuinque Ulmos ad reparation faciend & hoc pa- 

et, &c. unde, &c. Demurr pro cauſa traverſat Demur. 
IX ateriam non traverſibilem & non ſatis apte re- 
Xx. ond materiæ plitat by 1 
of Per Cur, the Traverſe 15 ill, for by IT 158 


df a Concluſion, which ought not to be; 
he Traverſe ought to have been, That the 
Hayſliff did not make any Appointment, or 
hat the Trees were not neceſſary or conve- 
ient. 4 5 
Ass to the Plea : It was ſaid, That when 
£4 Trees are excepted in a Leaſe (as they are 


% Wan this Caſe) and by the Leaſe a ſpecial Au- 
© fbority is given to the Tenant to take the 
1. WT rees for Reparations, there the Tenant 
/u- ought to purſue the Authority given to him, 


Por otherwiſe he is a Treſpaſſer ; but if the 
od eaſe is made without any Exception of 
lin Trees, chen if the Bayliff will not make any 
\ppaintment, the Tenant may reſort to the 
general Authority given him by the Law to 
on, take that which is convenient. And J. Powell 
laid, that perhaps it was not neceſfary for 
wr en ke 1 


The Law of Covenants. 1 
the Bayliff in this Caſe to appoint the parti. 


cular Trees for the Reparations, but he ought 
to have view'd the Buildings, and upon this 
to appoint ſo many Trees for the Reparation 
of them. C. F. Treby ; What is not cove. 3 
nient is not to be left to the Judgment of the 
Tenant; at the Rate of this Appointment 


1 0 
=. oy 
_ 
* 

3 

26 


the Tenant may take as many as he pleaſeth, 
for the Bayliff had made him Judge of it con- 
trary to the expreſs Words of the Covenant, 
which are, That the Tenant ſhall have con- 
venient Timber, ec. by the Appointment of 
the Bayliff, and not otherwiſe. The Bayliff 
had not executed his Authority, and then the 
' Defendant cannot have any Authority, and % 
ſo are Treſpaſſers; and by the Opinion . 
the whole Court, Judgment was pronounced 
pro Plaintiff, becauſe che Bar was ill, x Lu. 
1471, Sir Fohn Talbot ver. Fane Woodhouſe & al. 


Where the Covenants are diſtinct or wt. 
A. upon a Marriage intended by C. his Son Wi 
with D. covenants with D. to ſtand ſei. 


I 
© 
_ 
*7 
P 


TT 


* 


ſed, and to make other Coveyance of Land 
the Uſe of C. for Life, and after to B. for 1 

er Jointute for Life, and after to other Uſes MW 
of their Iſſues, and ſo of other Lands, as be- 
fore, and then A. covenants modo & forma ſi Þ 
| quentibas, (viz.) præd A. pro & non obſtante al. i 
quo actu five re per ipſum facto in contrarium ten. 
Pore figillations & deliberations Indenturæ prel 
fabat & legitime fuit ſeitus ac uſq; tales bone © 18 
ſufficientes conveyancie & aſſuranciæ in Lege forent p 
factæ & Legitime Execute ut ſupradict eft ſtete- 
ret & efſet jo de præmiſſis ſibi & beridibus ſu 
in feodo ſimplici abſq; aliquo genere [ Anglict, 
; . anne. 


de Lat ot Covenants. 92 
Manner, Condition, Den, Mortgage, Y 
ATT. imitation, teſtatis Revocationis mutare 

his is — 3 quod dicta terra & 


on i, emiſ/a præd antes Limitata pro junctura dict 
Ve- 


5 . 2 tempore 2 pred A. pro & durante ter- 


he vino vitæ dict æ B. continuarent remanerent & fo- 
nt ert eid B. & aſſignar ſus plene & clare anuue 
th, . loru 200 l. # 4 & prater omnia onera ſolu- Notwith» 


., ein & repriſas quocung; and that no Re- 2 ay 
erſion was then in the King. Altho in this fer gr u. 
Laſe this bears Semblance to be one Cove- 5 


of Wan, for that the Words of Covenant are 
lf Put once named; and altho it be ſaid in the 
the eginning, he covenants in Manner enſuing; 
nd nd altho the Word [ Et] couples altogether, 
o Nec the laft Part touching the Value, is an 


ed pſolute, ſeveral, diſtinct Covenant of it 

L. elf; ſo that if the Land limited for the Join- 
41. ure are not of the Value of 200 l. per annum, 
itho' it is not per any Act of her own, yet 
e had forfeited his Covenant; and the 
Vvords | notwithſtanding any Aa] do not re- 

er to the ſaid Covenant, but only to the 


Son || rſt, and the Value is properly in the Coni- 
ſei. 3 ance of the Covenantor; and it is not pro- 
and er to ſay, that for any Thing by him, Cc. 
for r ſhould be of ſuch a Value, Cr. Car. 495. 
Jles bes and Bennet. Tones 403. Vid. Cr. Car. 
% 4 55 Et 1 Baud. 60. 2 Rolls Abr. 249. meſme 
e 8 ale. | 


In a Feoffment the Teſtator covenants, Notwith- 


em, Mrhat notwithſtanding any Thing by him fandiog any 
rel None to the contrary, he Ah ſeiſed in Fee- Thing by 


& Wimple or Fee-Tail, without any Condition _— 
rent pr Limitation to determine it. And (2.) That n 
fete - e had Power and rightful Authority to ſell. 

rz.) That the Lands were clear from all In- 

lice, cumbrances. And, (4.) That the Feoffee 

ner, 4 | a. FE ſhall 
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The Law of Covenants. | 
ſhall enjoy againſt all Perſons claiming under 
him, his Father and Grandfather. =» 

_ Plaintiff declares, that the Teſtator had not 


Power to ſell the Land. Defendant pleads, 


Where Cove- 
nants are di- 
ſtinct, and 
where Syno- 
ma. 


that the Teſtator, notwithſtanding any Thing 
done by him, had Power to ſell the Land. 


Plaintiff Demurs. By Three Juſtices againſt 


North: Though the Covenants are diſtin, 


yet the firſt Two are Synonyma and of the ſame | 
Nature, for if he is ſeiſed in Fee he had 


Power to ſell, and it may not be intended, 
that when by his firſt Covenant he covenants 
againſt his own Act, that immediately by 
another Covenant of the ſame Effect he 
ſhould covenant againſt all the World ; and 


the Two ſubſequent Covenants here are par- 


ticular and limited, and therefore the middle 
Covenant ſhall not be more indefinite and 


general, But North held this abſolute and 
not limited, by Things made by him in the | 
firſt Covenant, or by him, his Father or | 
Grandfather : As, 1 Cro. Crayford's Caſe ; Co- 


venant, That notwithſtanding any Thing 
done by him he was ſeiſed in Fee; and 


that no Reverſion was in the Crown, and it 


was of the yearly Value of 3007. each one is 
diſtin& and abſolute, 3 Lev. 46. Nervin and 
Muns verſus Executors of Finery, Trin. 33 Car. 2. 
B. C. Rot. 368. | . 

Debt on Bond, conditioned for perfor- 


mance of Covenants. Defendant demurr'd 


Oyer of the Condition, and pleads Pertor- 


... mance; the Covenants were, That Z. B. Son 
of M, B. ſhould eſpouſe A. the Daughter of 


N. covenants to pay 3001. W. B. covenants | 
to aſſure ſuch Lands to the ſaid T. B. and | 


A. tor her Jointure, - and other covenant tor | 
oy quiet | 


M. and in Conſideration of this Marriage, 


as: Leg Pray” a oe. as. an. he oas<s 


and therefore the Entry ol. a Stranger by 
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quiet Enjoyment, Cc. And amongſt others, 


M. covenants that he will procure the ſaid 


7. B. to be preſented, admitted, inſtituted 
and induced into ſuch a Benefice upon the 
the nextAvoidance of the ſaid Church, which 
he did not perform. Defendant demurs upon 
this Breach aſſigned, becauſe the Covenant is 


againſt Law, being a Simoniacal Agreement: 


But per Cur, if it had appeared to have been, 
that in Conſideration of the ſaid Marriage, 
c. he would procure him to be preſented, 
c. it had been a Simoniacal Contract, an 


had avoided the Obligation; but this Cove- * 


nant depends not on the former Covenants, . , 


but a diſtin& Covenant by it ſelf, and with- 


| diſtin: | | 


out ſpecial Averment, or ſhewing that it was Covenant. 


a Simoniacal Contract, it ſhall not be inten- 
ded, Cr. Car 425. Byrt and Manning. 4 

Covenant that he would from Time to 
Time during the Term, after Three Months 


Warning, ſufficiently repair, and at the End 


of the Term leave it ſufficiently repaired to 
the Leſſor. The laſt Clauſe is diſtinct by it 
ſelf, he muſt leave it ſufficiently repaired 
without Notice, 2.Keb. 505, 543, 569. Pom- 


frett and Weine, 1 Sid. 429. 1 Sand, 321. 


A Man a 105 a Leale for Years, and cor 
venants that he had not made any former 
Grant, or any Thing by which this Leaſe 
may be in any Manner truitrate, (but that] 
the Aſſignee and his Executors by Vertue of 
this Grant and Aflignment may quietly en- 
joy.the Premiſſes during the Term, without 
Diſturbance of him or of agy, Perſon. By 


Three Juſtices againſt one ; theſe Words 


[but that, Gc.] depend upon the former [gat that. 


Words, and is not new Matrer or Sentence; & 


- 


*. mak? 
„ no 
Matter, 


Eigne Title had not broken the Covenant, 
Dyer 240. Pl. 43. So if the Wife of the Lef- 


| for had recovered Dower. 


Diſtin& Co- 


venants, one 


In Covenant on Aſſignment of an Oliga. 
tion of Holl to the Teſtator of the Plaintiff, 
and to give a Letter of Attorney to the De: 


fendant to ſue, and not to revoke. The De. 
fendant covenants to give Bond to pay 1004, | 


within a Year, and 400 l. after. The De- 
fendant pleads, the latter Covenant was made 
in Conſideration of the Aſſignment, and 
that the Plaintiff hath aſſigned. Plaimiff | 
demurs, becauſe theſe are ſeveral Covenants; 


| — to the and this is an Averment Dehors. Per Cur, ſe. 


| P.hads good Authority to ſell, and that there is | 


30. Sir George Trenchard verſus Hoskins, 1 Sid. | 


veral Covenants or Affumpfits are always in | 


pro Quer, 3 Keb. 352. Fobrſon and Palgrave. 


ſtinct, one is no Bar of anotlier. Judgment 


Covenant that he 1 ſeiſed in Fee, &c. had . 
tbority to ſell, & c. Whether ſeveral or diſtind | 
Covenant? | > ö 

F. and P. enfeoff the Plaintiff of Lands, 
and they covenant in Manner following, | 

(wiz.) That J. 2 ſeiſed of 8 good indefeafitl 

Eſtate in Fee-Simple in this Land, and that he or 


| 
Conſideration one of another, yet being di- | 
| 
| 


WGT 


not any Reverſion in the Crown by any Act dont 
v or P. or either of them, The Qu. was, 

hether theſe Words [by any Act) fhall re- 
fer to all before, or to this laſt Part only, 
the Two firſt Covenants. being in the Affir- 
mative, and the laſt in the Negative, as is 
Ersfeild and Napper's Caſe ? Per Cur, they are 
ſeveral Covenants, Lit. Rep. 62, 65, 185, 203, 


eee rtf 


— 


328. 1 9] verſus Griſub. In Covenant, | 
that the Leaſe aſſigned to the Plaintiff - 1 
| | ' A ure 7 


I 
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2 fure and indefeafible Leafe, and that the | 
Plaintiff ſhould quietly enjoy without the 


Let, Trouble or Interruption by bim; and on 
Performance pleaded, the int aſſig 
a Breach by Entry of a Stranger, to which 


and whether this was one entire N 
not, was the Queſtion. Per Cr, the latter 


Words cannot qualify the former, uy not 
OVe- 


being Senſe joined together: As on 

nant that the Land is of a certain Value, and 
that the Covenantee ſhall enjoy it notwith- 
ſtanding any Act done by him; this can 
never be applied to the former Part of the 
Value. So here the Demiſe was made be- 


fore the Aſſignment, and the Aſſignor had 


nothing to do with it, therefore the ſaying 
that the Plaintiff ſhould enjoy it without the 
Let of the Defendant, doth not affect the 
former Part: So was Dr.Caldecott's Caſe, who 
urchaſed Biſhop's Land of the Lord Sals- 
wag with juft ſuch a Covenant, and he had 
Relief in Chancery thereupon, becauſe the 
Intent was only to make ood his own Af- 
ſignment, not the original Title. But per Cur”, 
had the Words been, to enjoy notwithſtand- 
ing any AR, that ſhould have gone to the 
whole, woos ye and __ 2 Keb. 76, 201, 
213. 1 Sand, 58. 1 Sid. 328. 
Upon a Conveyance, the Bargainor and his 


Son, for them and their Heirs, did covenant 


and grant to and with the Bargainee, &c. 
that they the ſaid Bargainor and his Son, ac- 
cording to the true Meaning of the faid In- 


denture, were ſeiſed of a good Eſtate in Fee- 


Simple, and that the ſaid Bargainor and his 


Son, or one of them, have a good Authority 


to fell according to the true Intent of the 
— 5 5 : 


| the Defendant rejoined, it was ＋— * 
venant or 


j 


ſaid 
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* * 


ſaid Indenture; and that there was no Rever- 
ſion in the King by any Act or Acts, Thing 
or Things, done by him or them. Juſtice 
Hob. ſeemed to hold, that they are all one 
Covenant, and that theſe Words [by any Act 
or Acts done by them] do relate to the other 
Two precedent Sentences ; for if theſe 
Words had begun the Sentence, it had been 
clear, and why not ſo now? Hutton and | 
Winch held, they were Three ſeveral Cove- Ml 

nants. Hob. agreed, they were ſeveral Cove- | 
nants in Point of Fact, but not in Point of 
Obligation, there being not ſeveral Words | 
of Binding, in Com. B. Winch, Treachard and | 
Hoskins. It ſeems, that one more of the 
Judges came over, for it is ſaid, the Judg- 
ment was reverſed in B. R. and that they 
were ſeveral Covenants, and one indepen- 
dant on the other, according to Rolls 2 Ar. | 
250. 2 f f 
If I covenant that J have a lawful Right | 
to grant, and that you ſhall enjoy notwith- | 
ſtanding any claiming under me: Theſe are 
Two ſeveral Covenants, and the Firſt is ge- 
neral, not qualified by the Second; one | 
Covenant goes to the Title, and the other 

to the Poſſeflion, by Hales aud Mild, 1 Med. 

10. Norman and Foſter. _ N 

Covenant was, that he had good Right. 

Plaintiff faich, he had no good Right. De- 

ſendant ſaith, that the Covenant was ulterim, 

that the Son ſhould enjoy it, notwithſtand- 

ning any Act done by the Father, and that he 
Where a lat- did no Act. This latter Covenant doth re- 
ter Covenant ſtrain the former, it is pleaded to be in the 
duth reſtrain ſame Indenture, all the Parts whereof ſhall be 
p former. taken together, as Nokes's Caſe, 4 Rep. 8 f. and 
the Particular ſhall qualify the General. That 

| Covenant 


| forth the Indenture, for it is confeſs d by the 


| 13 Levin 57 


it to B. according to 


1 notwithſtanding any Act done by him; but 
ral Uſe of Conveyance is to make it ſo, and 


in Conſideration one of another, yet being Covenant, 


Covenant being, that the Covenantor tantau -x 
modo warrantizaret. A they need not ſet 


Demurrer, and the Plaintiff deſired Leave to 
diſconcinne, 1 Keb. 234. Brownlow's Caſe, 


dir George Trenchord 't Caſe was reverſed in 
Exchequer Chamber. If a Conveyance of Land 
be made by A. to B. if A. covenant that he is 
— a good and indefeaſible Eſtate in 

ee, and that he had good Power to convey 
Indenture, notwich- 
ſtanding any Act done by him: This laſt 
Clauſe, and Covenant ſhall not reſtrain the 
firſt Clauſe of the Covenant, (viz.) that he 
had a good and indefeaſible Eſtate in Fee, 


this is abſolute and general. And the gene- 


the one Covenant independent on the other, 
2 250. Sir George Trenchord and Heſ- 


IS + j- 155 _— 
Several Covenants or Aſſumpſits are always In diſtin& 


— 


diſtin&, one is no Bar of another, 3 Keb. one 2 of 
352. | = Hg | . another. | 
Sir Tho. Jones 150. Kingdon verſus Viſe, Re- 
xeleugh and Five others. Plaintiff, as Admi- 
niſtrator to her Husband, brought Covenant 
in B. C. againſt the Defendant, and declares 
upon an Indenture of Nine Parts between the 
Defendant and her Husband and others, re- 
citing another Deed by King Char, 2. for the 
farming the Revenue in Feland to the Defen- 
dants,and the Inteſtate upon farming of which 
Land all{ Perſons had advanced great Sums 
of Money, and amongſt others the Inteſtate 
the Sum of 2950 l. . upon this ( amongh 
| -:: 2 ar 


8 The Law ok Covenants. 
other Covenants) it was agreed, that if any 
of the Parties died within the Term granted 
by the King, the Intereſt ſhould ſurvive and 
[reſt in the Survivors,” and that the Executors 
or "Adminiſtrators of the Party dying ſhall 
not have any Benefit or Loſs by the Farm af. 
ter the Deach of the Party dying, but that the 
' Survivors ſhould pay to the Executors or Ad. 
miniſtrators of the Deceas d his Share with | 
: Intereſt, and for the Non-payment of the 
Share, Breach aſſigned. Defendants confeſs'd þ 
the Covenant as alledg'd, but plead further, 
that in the Articles there is a Proviſo, that | 
the Parties ſhall not alien, without the Con- 
ſent of Four of the Partners, their Share or 
Benefit of the Contract, and then ſhews that 
the Inteſtate, with the Conſent of Five of 
them, aliened his Share, &. to F. S. fo that 
by the Death of the Inteſtate, Pars proportio 
Jeu Intereſſe of the Inteſtate did not come to 
the De _ —— * % ; 
murs, and Judgment againſt him. The Qu. 
n ee in in B. ws, 3 Whether the Aﬀignment plea- 
Action geod ded by the Defendants, was an Aſſignment 
in Equity, within the Intention of the Covenants or not? 
And per Cur, it was. Error was brought in 
B. R. and the Error aſſigned there was, that 
the Benefit of the Contract was not aſſign- 
able, as being meerly a Thing in Action. 
Per Maynard ; Here is an Agreement for an 
Aſſignment Conventual, as of a Share in the 
Eaſt- India Company. It is a good Covenant 
in Law, and ſuch an Aſſignment which may 
be (Videlicet) an Aſſignment in Equity, is by 
this prohibited without Licence; but ano- 
ther Qu. was, Whether the Action ought to 
be brought againſt all? Payment out of the 
Treaſury, may not be made but by all, 27 s 
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C. J. the Words [if any dye, &c:] begin- A Covenant 


ning a neC Covenant and depends not on the not depend- 
former; and if ſo, then it is elear the Action — on the 
s 5 Pos? wer  +- , former. 
| ought to be brought againſt all; às it vis, 
Sir Tho: Jones 150. Ram. 4. 
88H AF. X. „ d 
Covenant joint, or ſeveralll. 
* the Merchants in a Charterparty cove- 
venant with the Owners ſeparutim, That 
one Merchant ſnhall pay 3/. and another. Mer- 


chant iq l. and ſic de veterü; but the Words 
Are [Comveniunt Separatim]. And ihithe E nal! 


1 


there is ſuch 4 Clauſe, Er ad performationem 
omnium & ſmpulorum'Conventionum e parte pri- 
dLlicbonum Aertatorum perimplend quilibet Mer- 
Latera prædlillorum ſeparatiin obligat preefat. ſeip- 
ſars, Magiſtro & Proprietaviis , in duuble the 
Freight. In this Caſe, the ſaid Covenants are 
ſevetal by the Words ¶ Lonveniunt Separatim, 
and the laſt Part by which quilibet eo obligat 
ſeipſum, &c. refers, to the precedent Cove- 3 
nant, where they Conveniunt Separatim; and Ic, 
ſo it is alſo ſeveral; 5 Rep. 22. Mutlenyſons Seporotim. ] 
Caſe. Tho the Covenants of the Maſters 
and Owners were joint, yet the Covenants 

of the Merchants were ſeveral therefore if 

any of the Sales of the Merchants be broken 

off, this only avoids the Deed unto. him. 

+ If in an Indenture there are Three of the 

one Part, and Two of the other: Part, in 

which the Two covenant jointly and ſeve- 

rally to do a certain Thing; and the Three 
covenant alſo jointly and ſeverally with the 

Two, after the Performance of the ſaid 

Thing by the Two, to pay to the ſaid Two 

a certain Sum for every Particular, &. And 

after, theſe general Words follow ( videlt ) pro 


2 Vera 


* 


not 
Qu. 


Joing, and 
everal, joint, and not ſeveral, againſt the 
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vera & reoli performatione onmium Articularum 


c Agreementerum pr diſtsrum alternatim viray; 


pretiuu prœditarum obliga vit fe Heredes, Exec | 
tyres. Adminiſtrotares & Aﬀiguatis ſuis in & (ub- © 


- 2 penalitaters Sexagiut 6 arum Sterli orum. f f 
The Queſtion was, Whether in an Action 


of Debt upon this laſt Claufe for the 60 1. 
the Action may be brought againſt One of 
the ſaid Three only? (ci Whether this be 
_ and _ as well yo the — 2 1 
Trin. 1652, Judgment was given aga 3 
Plaintiff, fra wir] that this. Covenant. was | 


: Opinion iN 

of Roll-, by Three 2 Rob, Air. 149. 
Linn and Harris The Covenant is — 
ſeveral, in as much as the Subject Matter is || 

| Joint; (aig) the Freight of che Ship, fac | 
or |! 

_ i 


and by them all; and the faid Words 
every of them] to refer ta the Werds {4 n 
rally — — 2 the firſt Werd Lr, 
chemfelves ] make it joint. 3 
The Plaintiffs declare, that by Indeature | 
Tripartite, made between J. of the Fult | 
Part, the Defendant of che ſecond Part, and 
C. che Plaintiff's Teſtator of the Third Part: 
on Contract with the Lords Conmultioners | 
r buying all Prize Brandies which ſhould } 
be condemned by the Admiralty,) and it was | 
declared, that all the Parties had an equal 
luereſt in the Contract: Er ſuperinde quilibe 
terum reſpecti us pro ſe Execngorihus & Admi- 
niſtratonibus ſus, & pro eas proprio act ſive | 
«&u, & pro tanto quant ad eien propriun offici 
| Anglice, Duty] artinebat ſed nan pro ade five | 
officio altering convenit & agreeavit ad Or comm al- 
zero & alterit conwn reſpeit iv, & ej O' eannn © 
reſpecti vum Executoribus & Admimiſtratoriſuu, $0 | 
per cadems. Indens' mod & forms. ſequent, That 


Goo 


2 
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Parties (during the Time of Parrnetſhip 
XZ fhalf fethor trade in Brandy Wines, by him- 
* Wis only, or in Company with amy other; 
y 


ment 
mages awarded, and Damages entirely aſ- 


tele ee ee ty .de. foro» (D 
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6566 l. Stock ſhould be put into à Gold- 
finich's Hands. That all che Prize Brandies 
ſhould be bought by them in Partnerſhip 
on their joynt Account. That none of 


) 


bur only upon the fame joint 
That the Monies received by any of the Par- 
ties ſhall be paid in to the Goldimich, no Ad- 
vantage of Succeſſorſhip, and Account to be 


ven to the Executors, &. Breach, That 
>, Wiel 


*-+ 


e Defendant, during the 
out che Aﬀent of T. and C. ſold Sevemy Tia 


of Brandy which came to his Hands, u. 


contract præd, to Perfons not known ty tin 


Plaintiffs. 2. That the Defendane had mer- 


T 9 traded —— — 2 
uns of Brandy, fro compute fus proprio & nen 
pro junio computo . — ad [lf pred, 
contra formam &. effetum Indettivam prad, 
3. That he had received feveral Suns of Me- 
ney, and had not paid them into the Gold- 
ſmith. 4. That he had not given Account to 
the 115 s Executors, &c. Upon Jjudg- 

y Default, Writ of Enquiry of Da- 


feffed. Exceptions to the Declaration upon 
the 2d Breach,becauſe he ſhews not whether 
the ſaid Two hundred Tuns of Brandy were 
Prize Brandy, received upon the joint Ac- 
count, or others, for the Defendant might 
trade with Brandy Wines upon his own 


ticular; for if they were Prize Brandies, 

Part of it is compriſed within the firſt Breach 
of ſelling _— Tun; and fo for chis In- 
certaiury, che _ being entirely aſ- 


2 


cconnt. 


Account, and this ought to be ſhewed in — 
then 


ſeſo d, 
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ſeſsd, its ill. 2. The Covenant is joint 
with the Plaintiff's Teſtator, and with the 
ſaid. I. who ſurvived the Plaintiff 's Teſtator; 

for tho the Covenant is joint and ſeveral in 
Joint Intereſt the Words; yet the Intereſt and Cauſe of 
makes a joint Action is only joint, for it's equal Damage 
Covenant. t C and T. if the Covenants be broken, and 
ſo they ought to have joined in the Action; 

and Cibeing dead, the Action ſurvives to 7. 

as in . Nrp- 18 b. Slingsby's Cale. Per Cur, 

the Doclaration ill for both Points, 1 Sand, 

1545 15. Conveyance of a Rectory to Two, 
and-coyehants with chem ¶ Er eorum e 

the Covenantor was Legitimè ſeiſitus Of the 
Rectory:ʒ they both ought to join in the 

Action, becauſe the Intereſt of the Cove- 
nantes is joint, 1 Sand. 1 75 5 Rep, 18 b. 
Indenture Tripartite was between Three. 
A. was one of them, and he coyenanted with | 

Covenant them ¶ Er? quolibet eorum;] and the Covenant | 
with them[E: was, That the Land which he had aliened 
9u0:16et cerun: ] to one of them was diſcharged of all Incum- | 
3 brances; and he to whom the Alienation or 

Limitation of the Land was, brought Cove- 

nant ſole: Per Cur, it ought to be brought 

by both. The Covenant was with F. G. and 

F. W. ¶ Et cum quolibet eorum, | theſe Words do 

not make the Covenant to be ſeveral, ſo is 

Beckwith's Caſe, 5 Rep. One covenants with 

Four, that he was lawfully and ſole ſeiſed of 
the Rectory of A. and Two of the Four 

bring the Action of Covenant; and the Op” 

nion of the Court was, that it lies not, for 

Diverfity the other Covenantees ought to have joined 
where the not withſtanding theſe Words, [Er ad & cum 

Words [E: auclibet eorum ] and as to theſe Words, this 

nn” — enareed in Shngsby's Caſe, ſ Rep. 


n , 8 
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eerum] make a” 4" if 
the Covenant Whenitappears by the Covenant, that che 


ſeveral or not, 
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of the Covenantees hath, or is to have ſeveral 


ful Owner of all che {aid Ac; 
by. theſe Words, [ Er quolibet eorum] the Co- 


A 


[Er cum quolibet eorum] are void; for a. Man 


Intereſt or Eſtate : Theſe Words, Et cun,qne- 
libet eorum, make the Covenant ſeveral, in re- 

| ſpect of their ſeveral Intereſts. As if a Man 
by Indenture demiſe to A. Blackacre, to B. 
Whiteacre, and to C. Greenacre, and covenants + 
with them, phy quolibet corum | that he. is law-. 
all che ſaid Acres; in this Caſe, 


193. 


* 
4 


venant is made ſeveral ; but if he demiſe the 
Acres to them jointly , then theſe Words 


by his Covenant (unleſs in reſpect of ſeveral 
Intereſts.) may not make this firſt joint, 


1 and then to make it ſeveral by theſe or other 

Words. And altho' divers Perſons may bind 
- themſelves, ¶ Et quemlibet eo um] and ſo the 
e. Obligation ſhall be joint or ſeveral at the 


ov 
ee e — AR AAIAN A IN TINCNS. 7958 * ME ITED * . 


+ Election of the Obligee ; yer a Man may not 
ut bind himſelf to Three, and to every of them 


Cauſe, for the Court ſhould be in Doubt for 


d co make it joint or ſeveral, at the Election 
of the ſeveral Perſons for one and the ſame. 


2 which of them to give Judgment, 5 Rep. 


t 18, 19. And to this Purpoſe, and for the 


0 Caſe, 5 Rep. Joint Words of the Parties in 
; Conſtruction of Law, ſhall be taken ſeve- 


ſame Reaſon, it's ſaid in Juſtice Windbay's 
Where joint. 
Words ſhall 

be taken ſeve. 


rally. 


} * 


h rally and reſpectively. , 1. Sometimes in re- 
f ſpect of the ſeveral Intereſts of the Grantors, 
* as if Two Tenants in Common join in a 
. Grant of one Rent-Charge, this is ſeveral. 


* 2. Sometimes in reſpect of the ſeveral Inte- 


reſts of the Grantees, as a joint Covenant 


joint Intereſt of the Covenantees. 


ſhall be taken ſeverally, in reſpect of the 8 


; 
3 = = 
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No joint 
Intereſt. 


The Labv of Covenants. 


The Defendant covenanted, that he would 


not agree to take the Farm of the Exciſe for 


the County of Terk, without the Conſent of 


the Plaintiff and another. The Plaintiff alone 


brought this Action; and the Breach was, 
that he did agree to take it without his Con- 
ſent, and 1000 J. Damages given by Verdict. 


Per Cur, here is no joint Intereſt, but that 
each of the Covenantees might maintain an 
Action for his particular Damages: Vi. 
2 Mod. Rep. 82. 5 85 1 
Covenant upon a Charterparty, between 
Bolton Owner, and Lee and Morgan Merchants, 
Freighters of a Ship, by which Bolton put 


to freight to them the Ship in a Voyage 
to — at 48 J. per Month, and Song Oi 


mutual Covenants between the Parties, (Et [ 


quemlibet eorum modo ſequent, &c.) Exception 


Covenant be- 
tween them, 
IEt quemlibet 


was taken to the Declaration, becauſe the | 
Action is brought againſt one of the Mer- 


chants, only upon Breach of a Covenant, 
omitting the other ; and the Covenant is be- 


tween the Parties by mutual Covenant. And 


the Covenant by them, [Er quemlibet] doth 
not make it Disjunctive between each Party 
of each Part, but leaves it a joint Covenant 
of the one Part, and ſeveral of the other, 
as the Duty is, which ought to be paid by 
both the Defendants, each having equal Be- 
nefit, [Er quemlbet eorum] ſhall be referred to 
the Plainciff only, who is the ſole Party of 
this Part ; the Covenant was to pay. Freight, 
which the Defendant had riot &. Per Cur, 
[Non allocar] the Covenant being between 
them ¶ Ee quemlibet eorum] it is joint and ſe- 
_— of each Part, '2 Lev. 56. Botron and 
be. . ; ">. $2 PS» 4 
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The Law of Covenants, 10% 


The Covenant is for Three Joly and Covenant for 
ſeverally, thar they ſhall pay, and the Breach Three j oints 
is aſſi gned that the Defendant did not pay; 1y = eve- 
per Dodderidge, he ought to aver, not any of Fi _ 14 
the others. Cur contra, the Difference is, If brought a- 


the Action had been brought againſt all, then gainit one, 
che Non-payment ſhall be alledged in all; aud Breach 
bay when the Action is one de did — 
0 only, it ſufficeth to ſay, chat he did not pay; Ide nor 2 
nf any of the others paid Ic, Ic ſhall be of che other 
proper ! pleaded by the Dead 7 Pal- 
mer 395 


* 


CHAP. XL X's 
Covenants Perſonal or Real. 


EAL Covenants are, where a Man doth Coe 
bind himſelf to perform a real Thing, el 
as to paſs Land by Fine, or when it runs in 
Reality fo with the Land, that be chat bach 
the one is ſub ject to the other ; ; and ſo a War, 
ranty is call a real Covenam. 
Covenant Perſonal. When it runs in the Covenantz 
Perſonalty and not with the Land; as when perſogal. 
a Man covenants to do any perſonat ih fs 
as to repair, &. and yer this runs with 


Land to the Aſſignee. Vide infra. 


Some Covenants are inherent as it were, 2 Covenants 
converſant about the Land or Eftare ; 
quiet Enjoyment, Repairs, not to Ms 

pay Rent, to make further Aſſurance, _ 
theſe ſhall run with the Land in whoſe 1 Hands 
ſoever they come. 

Other Covenants are called collateral, be- Covenenty 
cauſe they do not immediately concern the rel. 
1 As to pay a 1 | 

to build upon — s Land, 
give other Security to perform Case 
ou 


106 The Lam of Covenants. 
. You will find this Difference much in Uſe, 
in Reſpect of Aſſignments. Vide infra. 


; "REY 7% 
What ſhall be accounted real Covenants that run 


EngliſhBill in Exchequer was brought to ſub. 


ject the Defendant's. Lands to the Payment 


of a Fee-Farm Rent; for that the Duke of 
Norfolk, who had in his Hands both the Plain- 

tiff and Defendant's Lands, ſubject (inter alia) 

to the Payment of this Rent, had granted 

the Plaintiff's Lands unto one under whom * |! 

Covenant, the Plaintiff claimeth, and covenanted, that | 


that the theſe Lands ſhould be "diſcharged of the 


Lands ſhall be Rent; upon which Covenant the Plaintiff | 
1 3 7 "2 
— ht Relief, and would have it to beras 4 


real Covenant running with the Land, an 


n d 
charge the other Land with the whole Rent; 


1 
= 1 7 


but per Cur, it is no more than an ordinary 


and perſonal Covenant, which muſt charge 


the Heir only in reſpect of Aſſets, and not 
otherwiſe ;. And the Bill was diſmiſſed. 
Herd. 87. Coke verſus Earl of Arundel. 
Covenant to Covenant to repair a Copyhold Eſtate 
repair Copy- runs with the Land, aſſigned by Common 


bold Eſtate. Law; and Aſſignees of the Reverſion of 


Copyhold Lands ſhall be within the Statute 


7 of 32 H. 8. cap. 34. Vid. Lev. 3d Part, 326. | 


Sb over and Cope. | E . 
By Grant of Where by the Grant or Deviſe of thg Re- 
_ theReverſion verſion, the Rent reſerved upon a Leaſe for 
_— Years is well transferred to the Grantee ; 
Covenant of the Law alſo transfers the Covenant of the 
the Leſſor. Leſſee to him for the Payment of it, as in- 
cident to the Rent. 2 Sanders 377. 
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Upon a Real Covenant there is but Reme- 


| dy 4 Ways. 


1. By Rebutter. 
2. By Voucher. 
3. By Warrantia Charta. 
4. By Aid-Prior. 5 


Feoffee with Warranty makes a Leaſe, Leſ- 
ſee may not vouch ; ſo he that comes in the 
Poſt ſhall not vouch. Aliter in Covenant 
| Perſonal, 1 Rol. Rep. 26. 81. 5 Rep. Spencer's 
Caſe, | EK 


Covenants that run with the Land Epate. 


Covenant for quiet Enjoyment: The Aſ- 
ſignee ſhall have Action of Covenant with- 
out ſhewing the Deed of the firſt Aſſignment, 
for it is a Covenant that runs with the Eftate, - 
Cr. El. 436. Noke's Caſe, and the Executors Aſſignee ſhall 
or Husband, who is Aſſignee in Law, ſhall have Beneſit 
have the Benefit of ſuch a Covenant. of ſuch Core- 
If I covenant with FJ. S. and his Heirs to 


| make a Conveyance to one and his Heirs, 


his Heir may not have Covenant, becauſe it 

is a Sum in groſs ; but otherwiſe, when ſuch 

a Covenant is in another Conveyance, and 

goes with the Eſtate. - As if I covenant with 

A. and his Heirs to convey Land to him and | 

his Heirs ; there the Feoffment ſhall be to the Where the 

Heir, for the Heir ſhall have the Covenant. Heir ſhall 

Palmer 558. | Ro have the 
Declarat, That the Defendant enfeoffed his Covenant. 

Teſtator in certain Lands, and that he cove- 

nanted for him and his Heirs, That he waz 

ſeized of a good Eſtate in Fee, and he al- 
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Covenant 
brought by 
the Heir, and 
not by the 
Executor. | 


Tenant per 
Stat. Oc. 
ſhall have Co- 
venant, as a 
Thing an- 
nexed to the 
Land. 


What Grant 
mall be 


2ſt appur- 
tenant to the 


Covenant 2. 


berauſe it and Parcel of the to J. S. and the 
n che Firſt Laffor, for not repairing the Houſe al. 


—— 
. 


' The Laws of Covenants, 


ledgeth the Breach. Per Cur, The Cove. 


nant being made with the Heir, the Execu- 
tor ſhall not have the Action, for the Covenant 


is annexed to the Land. Winch. p. 19. Bul i 


and Leſter. 


in Fpencers Caſe ; as, 


a Man grant to Leſſee, That he ſhall 4 
have ſo much Eftovers as ſhall ſerve to repair || 
his Houſe, or ſhall burn within his Houſe, 


and the like, during the Term : This is ap- 


purtenant to the Land, and ſhall run with it J 
as a Thi appurtenant, in whoſe Hands o- 


ever it ſhall come. Bid. 


Leſſee of Two Houſes in London core. | 
iaſt A. nants for him and his Aſſigns ro repair the |] 
ane of Part, Houſes; Leſſee aſſigns one of the Houſe; | 


fi to F. S. brings Action of Covenant 
aan J J. The I Ton f, fn 


Tenant per Stat Merchant, Staple, Eli: ⁶ 
of a Term, and he to whom the Leaſe for 
Years is ſold by force of any Exécution, 
ſhall have Action of Covenant in ſuch Caſe 
as a Thing annexed to the Land, although 
they come to ic by Act in Law. 5 Rep. 17. 


The Action lies, for this Cove 
nant runs with the Land. Sir V. Jones 245: | 
CHAP. XII. 
Covenant concerning Payment of Money. 
Place aud Time. a 


PP... -*9 r ay 


hy ©, we 


A Crionof Covenant on Indenture, for Pay- 
Am Money at a certain Lime; De,. 
fendatic pleads Paymert at the Time, and | 
upon ths Me was joined pro Defendant | 
Pleintiff moved in Arreſt of Judgment, — a 


The Law of Covenants. 


re. the Iſſue was misjoined, becauſe the Place 
a Key one was not alledged, which is mate- 
ne tial and ſo there can be no Judgment. It was 
aid on the other Side, it is not material to al- 

ledge a Place of Payment, becauſe it is a 


1: (I Perlonal Action, and it ſhall” be intended | 
tor where the Action is brought, x Ed. 5. fol. 3. 


Nali. There is Difference between findiy 
i che Money paid, and tho finding it not pai 
oh Sies 172. „ 


Covenant to pay 10s. when A. comes to 


7. 1 his Hauſe, and 10 4. at the Feaſt of St. N 


all 

next following 10 . Theſe laſt Sums ought 
80 to be paid at the ſaid Feaſts or Times, and 
p. | vor ar the next Feaſt after 4, comes to his 


| Houſe, 1 Rol. Alr. 442. Lett. M. PI. 4. 
Covenant upon an Adventure to Newfoand- 
land, to pay ſo much Money within Fo 
Days next after the Ship ſhall make her Fi 


te Return and Arrival in this Voyage from New- 

fo: eundlaud into the Port of Dartmauib, or in- 

he to any Harbour, Creek ar Port, of England, 

l. where ſhe ſhall ficſt unlade her Goods. The 

n Covxenantor is to pay the Money within For- 

e. Wy Days after the Arrival of the Ship, and 
WH ſhall not have Forty, Days after the Unla- 


ding of the Goods, for this is not for Freight, 
but for Adventure; and the 1 the 
Goods is only mentioned to deſcribe the Ha- 
ven where the Arrival ſhall be, and not to 


nies to have Forty Days aſter the Diſcharge, 
Stiles fol. 30. Lee and Cholwiok, 1 Nl. Abr. 442. 


y- | A Covenant to deliver Twenty Quarter of +. 4.1: 

11 Corn on the 1 of 2995 ary next 2 
I following, and that Month had 1 follow ing. 

. Eight Days. Per Cur, he is not bound to 


b bael and at the Feaſt. of St. Andrew then 


put a Limitation of the Payment of the Mo- 


deliver 


10 


Acceptance 


before the 
. 


Pay ment 
amongſt 


Merchants. 


to pay a. Sum of Money at ſuch a Feaſt and 


which then amounted to 33 


known to be on the Twentieth of *Febrwary, | 


Poſt-Maſter. On Oyer, the Defendant plead | 


te Law of Covenants. 
deliver the Corn till ſuch a Year comes, when 
February hath Twenty nine Days, and that 
is Lah-Dor, 1 Leon. 202; 7 ee 
If a Man is bound by Covenant or Bond, | 


Place, and between certain Hours of the 
Feaſt-Day ; and before the Feaſt, at another 
Place, he pays the Money to the Covenantee, 
and he makes Acquittance of this: This is a 
Diſcharge of the Covenant or Condition by 
the Acceptance, &. Dyer 122. ' 
Covenant to render and pay 1188 Florin, 
| | 3. 125, tobe paid 
Ad ſolutionem feſti Purific, called Candlemas-Day, 
next enſuing. The Plaintiff in his Declara. 
tion avers, That Predife ſolutiones dicti fiſi 
Purification next, after the making the-Cove: 
nant according to the Uſe of Merchants, 
were the Twentieth Day of February. De- 
fendant pleaded Non eff factum, and" found || 
againſt him; upon Arreſt moved, it was re- 
olved, that Payment amongſt Merchants is | 


P/ . ((( 
* 


and the Judges ought to take Notice of it, 
and the rather, the Defendant by his Plea 
confeſſeth the Declaration to be true in that 
Averment, 1 Brownl. 102. Pearſon and Poin- | 
—_— Eo. | ef ST 20). ol 


If A. covenant the Firſt of May to pay to 
B. 10 J. at the Feaſt of St. Aichael, Without 
7 more, this ſhall be intended the Feaſt 
of St. Michael next enſuing, 1 Rol. Abr. 444 
Leaknor and Smallwood. © Dn Be 

A Covenant that D. Deputy-Poſt-Maſter | 
of Oxon, for Six Months ſhould pay all ſuch | 
Sums as he received while he continued | 


KK KD en po 


— of ==> 


te 


Performance generally. Plaintiff replies, E. 
, continued 


=_ 
- ® 0 
4 1 6 A 7 x » T7, 9 r Ne 
—— ͤu—n ———]«3—Iꝝ 8 ts 


continued Two Years longer Poft-Maſter, | 

and ſuch a Day received ſo much, and paid 

not over. Per Cur, no Action lay, the Six © 

Months being paſt, and the Continuance af. 


* 14 


ter muſt bg on new Agreement, 3 Keb. 4, 


59. Lord Arlington and Merick, 2 Sand. 411. 


4 Eg 5 LI 5 3 ; ö 
FFT 
If a Place of Payment be limitted by the 
Covenant, he is not bound to pay it in any 


other Place, 1 Rol. Abr. 44. 


Covenant to pay 10 J. at D. if the Cove- 


nantee accepts this, at another Place it's a 
good Performance, Eid. 46. 


4 
CHAP. II 
Covenant to ſave harmleſs, 


— 


42 


_— 


F a Man enter into Bond with another for Covenant to 


his Debt, with Condition to pay Money at ſave harmleſs 


a Day, and the Principal to ſave himharmleſs from a Bond. 


o 


of the ſaid Obligation, and after he pays 
e 


not the Money àt the Day, by which t 


Bond is forfeited; and the Surety to avoid 


Suit pays the Monies; the Covenant is bro- 


„and the Court ſaid it is a ſtronger Caſe 


ken ö 
by Reaſon of this Word [Diſcharge,] Cranner 


and Gonerſull, H. 14 Fac, B. R. 1 Rolls Abr. 


433. But, a 


If A. Leſſee of a Term rendring Rent, aſ- 
ſigns it to B. and B. covenants to keep A. 
without Damage of all Rents pay able to the 
Leſſor, and after B. lets Parcel of the Land 
to A. and after the Hay of A. is there deſtrai- | 
ned for Rent-arrear, yet the Covenant is not Covenant not 


broken, for that the Diſtreſs for the Hay is broken by an 


unlawful, and a Treſpaſs; and the Sufferance unlawful Di- 
of the Rent to be inArrear without actual Da- <6. 
5 | . mages, 


—_—— 
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ture, extends in the ſaid Indenture, and after the Money 


ty. 
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Shews not the Negative, &c. and alſo, becau 


113 The Lad of Covenatits. 
mages, is no Breach of the Covenant, 1 Rull 

Abr. 75 Coop and Pollard. 

covenant to If A and B. are bound in an Obligation to 

fave them perform certain Covenants contained in an 

harmleſs Indenture, whereof one is to pay certain 

aontsine in Monies, and C. covenants with A. and B. tb 


de inden, ſave them harmleſs of all Things contained | 


7. Bond by n_ paid accordin A ire 3 1 q 
he Obligation 15 forfeited ; yet it ſeemm 
— C. is not bound to ſave them harmleſs from 
the Bond, for it is a Thing collateral to tie 
aps Scot and Pope verſus Griffin, Mi. || 
F Fac. 3 | SY 
Condition of a Bond, reciting, That where. 
as the Plaintiff and one NH. were bound in 

another Bond for Performance of Covenant; 
if the ſaid H. ſhould perform the Covenans 
n that Indencure, ſhould fave the Plain- jj 
tiff harmleſẽ of the ſaid Bond, then, &. The ſj 
- Defendant on Oyer of the Condition pleaded, |3 
— — Covenants in that 
d and that he had ſaved the Plain 
tiff of that Bond. Upon a gener 
Demurrer che Plea is ill in Subſtance, both be. 
| cauſe the Covenants in the Indenture were 
not ſet forth, and ſome of them > | 


how he ſaved not ſhewed how he ſaved the Plaintiff harm: | 
harmleſss leſs, Alen 72. Ellen end Box. 
| A Man ſold his Land, and covenants to 

ſave the Vendee harmleſs on Requeſt. It u 

ſaid, If the Land be extended by Force of: 

Statute before the Requeſt, the Covenant b 

not broken, for that now the Covenant is be. 

come impoſlible by the Negligence of de 
Covenantee hi , More 67. 


3 Covenant g 


The Lam of Covehants. tig 

Covenant was, That the Covenantce, his 
Heirs and Aſſigns, ſhall and may lawfully en- 
joy and hold a Meſſuage, Cc. without the 
Let, &c. of the Covenantor or his Heirs, or 
of every other Perſon diſcharged, or upon 
reaſonable Requeſt, ſaved harmleſs by the ſaid 
Covenantor from all former Gifts. Defen- 
dant pleads, no Requeſt was made to ſave 
him harmleſs. Judgment pro Quer, becauſe 
the Defendant hath not anſwered to all the 
Covenants, (viz.) to the Enjoying of the 
Lands; for there were Two Covenants, the Covenant fot 
Enjoying, and ſaving Harmleſs, More N? 797. quiet Enjoy- 
Fol. 591. Creſwel and Holmes. — n—— _ | 

The Covenant was; Whereas J. F. clai- yh mug be 


| med to have a Leaſe for Years of the Man- anſwered: 


nor of Dale, made to him by V. That the 
Defendant would keep without Damage from 

all Claim and Intereſt to be challenged by 

F. F. De tempore in temps, during the Years, 

&c. The Defendant ket That after the | 
making of the Obligation until the Aion —=_ 
2 the Plaintiff was not damnified Plea, That lie 


| Ratione Jimiſfionis. The Plea is good, for if was nor dam 


he were not damnified Ratione dimiſſionis, nificd Ra. 
then he was not damnified by Reaſon of any OY W 
N or Intereſt, 3 Lev. 118. Bralmthwayr's 

__ 1 


—Of the Pleading. 


Covenant to ſave harmleſs and indemniſy 
the Plaintiff and his Lands in Sale, from ai 
Annual Rent of ſuch a Leaſe during the 
ſaid Term. Defendant prone, A0 a tem- 
pore confection ſcrip præd bucuſq; exoneravit & 
conſervavit, the Plaintiff and all his ſaid 
Eands from the ſaid Rent, Er hoc, &c. 

1 | Ptaimif 
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Def.ndant Plaintiff demuts, he ought to ſhew Luomodo 

ought to exoneravit, it being a Plea in the Affirmative; o 

| RO he had he pleaded Non damnifecat”, it had been | 

> ns g00d, Cr. Fac. 634. Horſman and Obbint. 

Min- | | J 

Covenant to ſave harmleſs from Suits and 

lawful Evictions. Defendant pleads Perfor- 

mance. Plaintiff replies, That J. S. took 

out a Writ by Hub fac poſſeſſion', out of B. R. 

| Dubito modo Debito modo execut', and by Vertue thereof ente- 

| ececat. red on the Poſſeſſion of the Plaintiff, and did 

| > expel and amove him. Defendant demurs, 

| a Judgment pro Defendant, . Debiro modo is not 

| ſufficient without ſhewing Particulars, Contra 
in Spiritual Court. As in Debt for Rent, to 
ſay A. did demand Debito modo, it is ill, the 
Hab' fac pal. doth always recite the Term | 
of the Judgment, and that muſt at leaſt be 
ſhewed, but not the Title of him that-evid- 
ed; per Windham, 1 Keb. 379, 413. Nicholes and 
„ EOS: 

In Confideration of Promiſe. of 7 L. per An. 
num for Five Years, the Defendant promiſed 
to ſave harmleſs againſt all; but P. the Plain- 
tiff ſhewed, that one Mare entered: Here is 
no Leaſe, as there was in the Caſes of Bro- 

cham and Cham, and Gotiers Cale, Dyer 328. 
Hob. 35. And ſo no lawful Title of Entry 
need to be ſhewed, the Debate not being 
concerning the Title, but only concerning 
the Occupation, 3 Keb. 755. & 2 Lev. 194. 

Gregory and Mayo: In Covenant, that the 
Defendant was lawfully ſeiſed, is intended 

only as to the Title, and the Covenant for 
quiet Enjoyment is intended only as to the 
Poſſeſſion. 5 | 3 


Leſſee 


The Law of Covenants, 


| Leſſee covenanted ta huild an Hquſe upon Covenant to . 
the Land within Ten Years: Leſſee aſſigned build 


- 


Aſſignee. Aflignee pleads, That the Leffor 


entered, and had the Poſſeflion for Part of the 


Ninth Year. Per Cur, he cugtit to have ſhew- 


ed, that he held him out with Force, and 
would not ſuffer him to build, (for it may be 


he entered by Right, for Non-payment of 
Rent) as indeed it was, Godb. p. 69, 20. Bar- 
ker and Fletwel. | 


Covenant to build, &c. Vide Covenant to re- 
| Pair. | | 


Covenant that he would erect Three Hou- 
ſes upon ſuch Land demiſed to him, unleſs 


he were reſtrained by the King's Proclama- 


tion. Defendant pleaded, That ſuch a Day 
and Year the King made a Proclamation to 
reſtrain Building Plaintiff demurred, be- 
cauſe no Place is expreſſed where the Procla- 
mation was made, and ſo no Venue can be it 
Iſſue be joy ned thereon ; and alſo, becauſe 
it is not pleaded to have been Sub magno Si- 
gillo Angliz ; and of that. Opinion was, the 


his Term. Action is brought againſt che. 
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Court, For Proclamations bind not, unleſs How Procla- 
they be under the Great Seal, and if it be macions are 


denied, there can be no Iſſue thereon (bu 
only Null tiell Record) ; which cannot be, 
unleſs. it be pleaded to be Sub magno Sigillo, 
Cro. Car. 180. Keyly and Manning. 
In Covenant to build an Houſe, Fuxta re- 
gulas preſcript in the Stat. 19 Car. 2. c. The 
Breach was aſſigned in not covering with 
Cantilevers with Lead, Fuxta regulas preſcripr 
tn the aforeſaid Act of Fs, to 7 
OS | * F 


t to be pleaded; 


4 


116 Ehe Law ol Covenants; 
the Defendant demurred. Per Twjſden, it 
mould be recited, that the Statute doth fo 
| preſcribe. Mild, contra. This is not iſſuable, 
| but confeffed by the Demurrer, not to be done 
Furta regulas preſcript, in Prædict actu; but the 
Where the other is a ſufflcient Averment. But C. J. Hale; 
— of — gave Judgment, becauſe the very Covenant 
eee or it ſelf ftops to ſay it was otherways in the 
phy Act of Parliament; but were this not the 
Covenant it ſelf, the Breach were too ſhort, P 
unlefs it be averred, that the Act of Parlia- a 
ment is to cover with Cantilevers, &c. 3 Keb. 
Dix and Long, 142, 151+ 2 Lev. 87. : 
ti 
Ni 


A cc yo a 


If A. covenant with B. to build an Houſe 
by a Day, and B. doth forbid him, and there- 
upon he forbears to do it ; in this Caſe the 
Covenant is broken. But if he do by actual 
Impediment hinder him, or be the Cauſe 
why the Thing is not done, then the not do- 

ing it is no Breach of Covenant. 


In covenant to pay 1200 J. on Procure- 


th 

cr 

8¹ 
Covenant to pay * on Procurement of Par- he 
on. | | 
| I 
A 
ment of Pardon for Blundell, who killed the 8 


Lord Tiff in Feland. The Condition of the in 
Articles was, That if B. were acquitted or hi 
pardoned, they ſhould pay 1200 J. B. was = 


convicted of Manflaughter, and the e 
pardoned; 900 l. was depoſited in the Hands 

Sir John Federick. It was pray'd that common 

8 Bail might be accepted, this being an odious 
T4 Contract to be diſcountenanced : Which the 
Court agreed as to the Acquittal, being 
in Effect to ſtifle Evidence, and embrace Ju- 
TY ; but as to the Pardon alone, it might be 
leſs Illegal. But here is no Pardon of the 
e | Offence? 


Offence within the Intent of the. Articles, No Pardon 
but only a Pardon of the Penaley of Con- within the 
viction, and an Appearance way only gran- Intent of the 
ted, 3 Keb. 415. Armſtrong and Gold verſus Articles. 
Cornwall. 1 | 


Covenant to permit, 


Where no Act is to be done, but only a Nm permi- 
Permittance, he need not plgad it ſpecially, fc or Per- 
and not Permiſit or Permiſit, is a good Plea. a, 

One is bound to permit his Tenants to uſe 899 P 
the Common, and that he ſhall not alter the | 
Courſe of the Common, quod permiſit, and 
that he did not alter, G. is a good Plea ge- 5 
ne ally, 11 Eliz. Dier 279, Pl. 6. N 

A Covenant, that the Plaintiff to ſuch of 
the ſaid Lands as by the Cuſtom of the Coun- 
try Tuxc jacebant flee, ſhould have free In. 
greſs, & The Defendant pleads, Quod per- Nmpermiſit,in 
mifit querentem intrare, &c. in Tales terras quales —_ —— 4 
tunc j acebant friſcæ ſecundum conſuetudinem patriæ, © I 
he need not ſhew what Lands did lie freſh, 
I Leon. 136. Littleton and Perne. For here is no 
Act to be done, but a Permittance, and it 
was in the Negative and a not Diſturbance, 
in which Caſe Permiſſion is a good Plea, _ 

IL. covenants with S. that he would ſuffer 
him and his Aſſigns to have free Ingreſs, &c. 
into his Houſe and Shop, without Let or In- 


terruption of the ſaid L. And that S. appun- 
Fuauit one J. ut ſervientem ſuum in meſſuaginm 
&c. intrare, & 2 L. expulit. It was moved 
in Arreſt: x. It is alledged that L. expelled 
the Servant, but this was the Expulſion of the 
Maſter. 2. Appuntuavit intrare, and ſaith 
not what Time, for perhaps his Licence to 
enter might be n 3. It is not faid 
1 — at 


18 x The Law of Eovenants. 
onaLy Hah hat Time he entered, but Super quo intra. 0 
e . ir; büt all theſe Exceptions were over- ( 
1 ruled, 2 Kol, Rep. 78. Snelling and Lon, 8 
A Man makes a Leaſe for Years: and Bond t 
with Condition, that he ſhall ſuffer the Lef- t 
ſee peaceably and quietly to enjoy during the fi 
Term, and that without Trouble or Eviction C 
8 8 the Leſſor, or any other Per lon, then rhe 
3 alte to be yoid. Per Cur, the Word I 
rt, a [s ſhall rale all the Reſidue of the Sen- / 
z «tence.; 0 that by the Entry of a Strang o t) 
on the Leſſee, without Procurement of d 


Leſſor, tlie Obligation is not forfeited, 0 

Dyer 257. 6 

In Covenant the Plaintiff declared; Th m 

he had and held the Office of Chamberlain er 

to the een e and that by el th 

roduced in Court, he agreed with the De- il fe 

[rnd endant for the Sale of the faid Office, and CC 
1.10 / that the Defendant ſſiould hold it with: the St 
1 boog Conſent of the Queen; but by the ſaid'Wri- an 

| ting the Defendant obliged himſelf, that the by 
Plaigiff {kbbld have, feceire and enjoy, ſer 

[Curing the Life of the : Plaintiff divers Pen- 1 

0 


ſions 201 Salaries belonging to the laid Of. 
tice, and that the Defendant ſhould” receive 
no Part of them. Then he ſhews, 'thar'the 
Defendant” at his Procurement , and = 
the Approbation of the Queen, was admitte 
and enjoyed it; and Ten Years were in Ar. 
Fear of a Salary due to the Plaintiff, which 
the Plaintiff had not received, and the De- 
fendant had not paid him, Licet ſepius requi- 
firms. Defendant pleads, That he, from the 
Time of the Agreement to the Time of the 
Writ — permitted the Plaintiff to re- 
ceive yearly the Profits, according to the ſaid 
Lereement, 4155 hoc, that the Defendant re- 


1 5 ceived 
| 4 


The Law of Covenants, 


ceived any Part of the Profits of the ſaid 


Office. 


Per Cur, the Plea is good, and that upon 2 . 79. 


119 


the Agreement the Defendant was not bound Kilegrew's 
to pay the Money due, but only reſtrained 8 | 


from intermedling, 2 Vent. 79. Killegrew $ 
Caſe, 4 Mod. | 8 „ | 

- Plaintiff demiſed Two Houſes in Mark- 
Lane, in the Pariſh of St. Margarets, Weſimin- 
fer, with all Ways, Paſſages, &c. for Twen- 
ty one Years, at 24 J. Rent. The Defen- 
dant covenants, that ſne would permit at his 
on Coſts to make a Drain, to convey the 
waſte Water from the demiſed Houſes to the 
main Shore in Six-Bell-Yird. He ſhews he 


entered, and that the Defendant had broke 
the Covenant, eo quod, That ſhe being pol- 


ſeſs d of a Term for Years then and yet to 
come, of à certain Parcel of Land, and Two 
Stables, lying between the demiſed Premiſſes 
and the ſaid main Shore in Six. Bell- Tard, and 
by which the Drain ought to run, and then 
ſets forth, the Defendant had aſſigned all her 


Term in the ſaid Piece of Ground and Sta- 
bles to Tomlinſon, who entered and died poſ- 


ſeſs'd ; and Mary his Wife, as Adminiſtra- 


trix, pofleſs'd her ſelf of it, and married to 


aker, and the ſaid Baker and his Wife non 
miſerunt to make a Drain, but refuſe. De- 


endant pleads, the ſaid Paſſage being in the 


demiſed Premiſſes, is fituate in the Pariſh of 
St. Zames's aforeſaid, and leads from the demi- 
ſed Houſes in S;ix-Bell-Yzrd, and ſuch a Drain 
might have been made, and ſtill may be, 
And the Defendant did permit the Plaintiff 


to make a Drain, and the Plaintiff might have 


done it. Plaintiff demurs. 


14 | - OP 


— 


120 


mit, is no poſitive Affirmation. 


| her Executors, Adminiſtrators and Aſſigns, 


Defendant after the 


cond are fatal, eſpecially becauſe the Dix 


The Law of Covenants, 
Per Cur, there ſhall not be Election to 
make the Paſſage thro' the Stables, &. if 
other proper Ways may be. MEE 
But there were. Exceptions to the Decla- 
ration: : 1 
1. There is no certain Place laid for the 
Houſes demiſed, which are ſaid to be lying 
and being in the Pariſh pred, whereas there 
are Two named before, St. Margaret's and 
„„ ED | 
2. The Breach, Eo quod, they did not per- 


3. The Covenant is, That the Defendant, 


ſhall permit. And the Breach is laid in the 
Aſſignees not permitting, and it appears in 
the Pleading, that this Aſſignment was made | 
to Tomlinſon divers Years before this Demiſe | 
co the Plaintiff. And this Covenant cannot 
be extended, but only to the Aſſignees of the | 

Demiſe made. 1 
4. It is ſaid, Quod non permiſerunt, but no 
ſpecial Diſturbance, which ought to have 
_ 1 ſet forth for the Court to 
judge of. 8 5 
Per Cur, all theſe Exceptions but the Se- 


ſturbance is laid to be by an Aſſignee, 
who came in before the Demiſe, 1 Sand. 110 
as to the Second Exception, 2 Ventr. 277. 
Target and Le. 1 


| Covena 


The Len of Covenants. 


| Covenant wat to alien ar affign. . | 
Leſſee for Years covenants with his Leſ- 


| ſor, That he will not aflign the Land ler, 


nor any Part thereof, without the Leſſors 

Conſent. 1 _ —_— aſ- . — 

ſigns over the reſt without Conſent; Action into Part. 

9 lies, for it was collateral g Las 

Stiles 265. Collings and Silly. And the Cove. © 

nant. is broken, notwithſtanding the Leſſor 3 

Entry into Part of the Lang. 
Leſſee covenanted, That he will not alien 

the Advowſon let to him without Conſent ß 

the Leſſor} and ſhewed he had aliened to 

F. S. without his Conſent. Defendant pleads, 

he had not aliened without his Conſent, and 

found pro Quer, the Breach was well laid, 

tho he hath not laid the Alienation to be by ajjenatian 

Deed, (an Advowſon not paſling without by Deed. 

Deed,) for it ſhall be intended ro be by 

Deed, Winch. p. 34. | 

Debt on Bond, conditioned for Perfor- 

mance of Covenants in a Leaſe. One was, 

That the Leſſor, his Executors or Aſſigns, 

ſhall not alien without Licence of the Leflor, r, 

but only to his Wife and Children. The Not to alien 

Leſſee deviſeth to his Wife, and makes her but to Wife 

his Executrix, who enters therein as Legatee, * Children. 

and takes King the Defendant to Husband, | 

and they alien the Eftace. Leſſor brings 

Debt upon the Bond, they pleaded they had 

not aliened contra formam Comventionis, The 

Plaintiff ſhews the Alienation aboveſaid, and 

it was thereupon demurred. Per Three Ju- 

ſtices, the Covenant is broken, for the Feme 


is reſtrained from aliening by expreſs Words, 


\, Tot The Law of Covenants. 
as well as the Leſſee himſelf, for it extends 
„ to the Leſſee and his Aſſigns, and ſhe is Af. 
Where tho* ſignee; ſo tho there was once Alienation by 
there was Licence, yet that Aſſignee cannot alien with. 
Alienation out Licence. But per Malmſh, the Words 
by om are, That the Leſſee oxAflignee ſhould not 
— not alien but to his Wife or Children; and the 
alien withaut Wife is not within theſe Words, for ſhe can- 
Licence. | not alien to her ſelf. But it hath been ad- 
Iudged, that where a Condition within a 
Leaſe was, that neither he nor his Aſſigns 
ſhould alien without Licence. The Leſſee 
| Where Ag. died inteſtate, the Adminiſtrator was bound 
miniſtration by this Condition, Cr. El. 757. Thornhill and 
is bound by Adams ver. King & Uxor, Dyer 152: | 
ſuch a Cove · If a Man by. Indenture letteth Lands for 
Rane, Years, provided always, and it is covenan- 
ted and agreed between the ſaid Parties, that 
the Leſſee ſnould not alien; it was adjudged, 
- *,;.:12 that this was a Condition by Force of the 
Proviſo, and a Covenant by Force of the 
other Words, 1 Inf. 203. b. DIA 


Covenant to render the Poſſeſſion at the End of the 
255 9 i 75544 281 
One ſeiſed in Fee of Lands, ou it for 
Tlͤn-ears, and Leſſee covenants to render up 
) the Poſſeſſion to the Leſſor, his Heirs and 
Requeſt, a at the End of the Term, upon Re- 
| _ queſt. And after the Leſſor aſſigns over the 
Reverſion to Two, and one of them at the 

End of the Term comes to the Leſſee, and 
demands the Delivery of Poſſeſſion. Upon 

this Demand, by one only he is bound to de- 

liver Noſſeſſion, otherwiſe he hath forfeited 

his Covenant ; for the Demand of one joint 

Tenant 


The Law-of Covenants. 


— 


Tenant is ſufficjent for both, 1 Rol. Air. 428. 


Linghen and Paine. 


Covenant to pay all Taxes. 
In Biſhops Leaſes, is not intended of any 
other Taxes than ſuch as were in Being and 


Uſe before, and anciently contained in the 


Leaſe, and that was only againſt Syn dals 


procurators, Tenths and Subſidies, and not 


to Charges of another Nature, 3 Keb. 69. 


- 


Davenant againſt Biſhop of Salisbury. 


Leaſe for Years, rendring Rent per Inden- 


ture, in which were divers other Covenants, 
and Leſſee bound himſelf to the Performance 
of all Payments, Covenants and Condition 


123 


\ 


Bound to per- 
form by a 


in the Indenture; and in Debt on the Bond, collateral 
the Defendant pleads Performance and Breach Deed, or in 
aſſigned, becauſe the Rent was not paid, no the ſame 


Demand of the Rent was alledged. Cur pr 
Quer, becauſe the Defendant had bound him- 


ſelf to perform all, and this by another Deed, 


which is collateral to the Indenture, other- 


wiſe had it been, if it had been in the ſame 


Deed.” And fo is 7 Rep. Maud's Caſe, Tracy 


0 Deed, and 3 
Diverſity. 


and Duttes's Caſe, and Payments imply Rents, (Payments,) 


Palmer 490. Polſon and Warren. © | What it 
Covenant by Leſſee to pay ſuch a Rent, includes. 


(without Words of Reſervation) makes this 


a Rent, 1 Rol. Rep. 80, 2 Bulſt. 281. 
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CHAP. XIV. — 
Covenants upon Marriage- Agreement. 8 
Conſtruction. | 0 


2 Marriage, the Plaintiff cove. | ch 
nants to pay to his Son-in-Law and M 
Conſtruction Daughter 20 l. per Annum, and upon Demur- hi 
of the Words, rer the Queſtion was, If 20 l. by the Year th 
[20 /. per An. ſhall be intended for One Year only, or for N 
wane. their Lives? It ſhall be for their Lives, and BY p- 
the Maintenance ſhall be as lafting as the 1 
Marriage, 1 Sid. 151. 1 Lev. 102, Hark and h: 
Swaine. It is in lieu of a Portion, and ſhall 10 
be taken ſtrongly againſt the Covenantor. C 

If one covenant to 4 10 l. to the Cove- | 
nantee at the Day 5 e Marriage of the m 
Covenantee, the Covenantee is not bound to m 
ive Notice to the Covenantor before his at 
arriage, at what Day he will be married; th 
but the Covenantor ought to take Notice of BW hi 
it at his Peril, in as much as he hath taken it Ar 
{upon him 40 pay it at the Day, 1 Rel. Re, 
14 Fac. 355. Beresford and Goodrouſe, 2 C. ti 
404. So if it were a Covenant to pay ſo th 
much. within a Year B. ſhall marry C. 20 


1 Rol. Abr. 463. Stepard and Fry. 0 
If A. ſeiſed of Lands in Truſt for B. cove- in 
nants with F. S. That in Conſideration that D 
he would marry his Daughter, that he him- 20 


ſelf would ſtand ſeiſed of the Land to the ty 
Uſe of F. S. for Life, Remainder to P. in © 
Fee, the Marriage takes Effect. J. S. not n 
having Notice of the Truſt, it ſeems = tt 


The Law of Covenants: 


the Eftate for the Life of J. S. nor the Re- 
mainder of D. are not ſubject to the Truſt, 
becauſe that they come in under a valuable 


Conſideration (viz. )the Marriage, and have 


not Notice of the Truſt, 2 Rol. Abr. 781. 
Sir George Reynell and Peacock. RS 

In Aſumpfit, about the Communieation of 
the Marriage of his Daughter, the Defen- 
dant promifed him, That if he would haſten 
the Marriage, and have a Son within Twelve 


Months then next following, he would give 


him 100 J. He ſets forth, he did haſten 


the Marriage, and had a Son within Twelve 


Months after the Marriage, and a Verdict 
pro Quer, and it was moved in Arreſt of Judg- 
ment, that the Plaintiff had not ſet forth 


had a Son within the Time (then next fol. 


lowing) ſhall be referred to the Time of the 
Communication. But, Cur contra, 1 Ventr. 262. 


If I covenant with a Man, that I Will 


marry his Daughter, and he covenants with 
me, that for the ſame Cauſe he will make 
an Eſtare to me and his Daughter, and to 
the Heirs of our Two Bodies begotten, 


his Mannor of D. he ſhall not make it till we 


are married, Godb. 8B. 


Defendant covenanted, Thar if the Plain- 


tiff, ad * Defendentu, would marry 


the Defendant's Daughter, he would pay him 
20 J. and give him Twenty French Pieces to- 
wards. his 1 and alledgeti 


in fact, that he had married the Defendant's 
Daughter, and had required him to pay the 
20 l. and he had not paid it; and that Twen- 
ty French Crowns amounted to Six Pounds in 


our Engliſh Money, and the Defendant had 
not paid them. Object. 1. He avers not, 


that fe had married her ad inſtamiam Defen- 


dentis : 


tg 


. 
2. 
g * 


1 


ebe Lam of Covenants, 

demis: But per Car, it ſhall bę intended ſo; 
and Twenty French Pieces is not Twenty 
French Grawas, for it, may be any other Pie- 
ces. But per Cur, French Crowns. are the 
common Coin of France, and here known; 


* 


and it ſhall be intended according to the 
uſual Speech, Cr. Car. 197. Poynter and Pon. 


. KN TITS © 

In X Conſideration the Plaintiff would mar- 
ry his Daughter Sarah, he promiſed to give 
him as much in Marriage with her, as he gave 
in Marriage wich any of his other Daugh- 


ters, and alledgeth he had Three Daughter, 


Alice, Anne and Sarah; and that Alice mar- 
ried E. and that he gave E. 1001. and a Bond 
of 100 J. to pay to E. 5ol. more at Three 


Months end after his Deceaſe, if the ſaid 


Alice, or any Iſſue of her Body, were then 
living; and aſſigns for the Breach, that he 
had only paid him 40 J. in his Life-time, 


and that he had requeſted of the Defendant 


his Executors 60 /. more, and a Bond for 
the Payment of Fo J. and avers that Are 
had ſuch Iſſue alive. Per Cur', he ought to 
have averred, that Sarah, or ſome Iſſue of 
her Body, was then alive ; but the. Judges 
agreed not, whether the Covenant or Pro- 
miſe extends only to Money given, and not 
to the Bond, Cr. Car. 186. Cule and Thory. 


In Conſidęration of Marriage, the Defen- 
dant promiſeth or covenants he would pay 


for the Wedding- Apparel. Plaintiff alledg- 


eth, he married her, and provided for her 
Two Gowns and Two Petticoats, and the 
Defendant had not paid; and it was moved 


for Error, that he ought to pay for One 
Gown and One Petticoat, and no more, 


Sed non allacatur. Wedding Apparel to *. 
1 en 


522 


2 


| . : 
The Law of Covenants. 


ken according to common Parlance, Cc. on 
the Wedding-Day,and uſed ſome Time after, 
and the Declaration is good, Cr. Car. 53. 
and Fletcher in Scac. . 

If A. covenants with B. Whereas there is a 
Marriage intended to be ſolemnized be- 
tween A. and C. the Daughter of B. at or 

efore the Fourteenth Day of Auguſt next, 
and whereas the ſaid B. hath paid A. 10007. 


Portion, &c. The ſaid A. in Conſideration - 


thereof, doth covenant with B. . That he 
within One Year of the Day of the Marri- 
age, will aſſure Lands of the Value of 4oo I. 


per Annum. Albeit the Marriage, be not be- 


fore that Day, yet the Covenant muſt be per- 
formed, Trin. 21 Fac. B. R. Gregory and 
Lane. | | | 

Covenant to pay 3001. in Conſideration 
of a Marriage between the Plaintiff and his 
Daughter; which 300 J. was, to be paid 


within Threer Months after that he ſhall 


come to the Age of. Eighteen. Years, or 
within Eighteen Days of the Marriage, at- 
ter Notice made, which ſhall firſt happen. 
Per Cur', the Notice ſhall relate to both, be- 
cauſe it is uncertain which of them ſhall 
happen firſt, Lach. 158. Read and Bulling- 


* 
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Covenant as to Payment of Rent. ve 
In what Caſes lies, or not. Vid. Covenant againf ws 
Executors. Vid. Tit. Aſigument. 
. | | | u 
JC. made a Jointure to his Wife Mary for > 
her Life, and dies without Iſſue; 7. c. to 
his Brother and Heir, grants an Annuity of de 
Rent-Charge of 200 l. per Annum, to the Wil S. 
Plaintiffs in Truft for Mary, and this was to dr 
be in Diſcharge of the. ſaid Jointure ; H. pl: 
bend to them and their Heirs, Executors, Ad. Re 
miniſtrators and Aſſigns, in Truft for May, It 
for Life, with a Clauſe of Diſtreſs and Co- is 
venant, to pay the 200 — IF Armunt to the pe 
Truſtees for the Uſe of Mary. The Breach WW th: 
— was, That the Defendant had not #4 
pe the Rent to them to the Uſe of A. tet 
| Defendant demurs ſpecially, becauſe it ap- pli 
ars here as a Grant of a Rent-Chirge for MW fl 


Double Re. 


hes, and therefore there ought to have been 11 


Covenant, 


ife, which is executed by the Statute of i In 


a Diſtreſs for Non-payment. Per Cur, the 
Clauſe of Diſtreſs is given by the expreß © the 
Words of the Statute to Ceſy que Uſe. But here fig 
is a double Remedy by Diſtreſs or Action; the 
for if the Leſſee aflign bis Intereſt, and the i Ac 
Rent is accepted of the Aſſignee, yet Cove- fi Bu 
nant lies againſt the Leſſee for Non-paj- MW the 
ment, upon the expreſs Covenant, to pa). lee 
So if a Rent be granted to S. and a Cove. 
nant is to pay it to N. to his Uſe, it is a good che 
2 Mod. Rep. 138. Coke and Herle Ad 


I It 


— 


Che Law of Cobetiahts: 

It was objected, That it is not ſaid the Mo- 
ney was not paid to Mary, and if not paid to 
her, the Breach is not well aſſigned: But per 
Cur, it is good. And the Aſſigment of a 
Breach, according to the Words of the ( 
venant, is good enough. And if the Defen- 


Aſſignment 
Co- of a Breach, 

according to 
the Words of 


dant did pay the Money to the Plaintiff, or the Covenant: 


to Mary, he might plead it. 


Covenant ſhall be intended to be brought Covenant to 


upon a Deed, accordin | 
the Covenant. In Scire 2 on Recogniſance 
to keep Covenants ſpecified in certain In- 
dentures ſer forth, which was a Demiſe by 
S. to E. and a Redemiſe by E. to S. ren- 
dring Rent at Lincolns-Inn-Hall. Defendant 
pleads Performance. Plaintiff ſhews, there is 

Rent due at Michaelmas laſt, and ſo a Breach. 
It was moved in Arreſt of Judgment, that it 
is not ſufficient. The Condition being to 
perform Payments in both Indentares, and 
the Breach is only aſſigned In ultimo mentio- 
nat, and either in Severalty ſhall not be in- 
tended ; but per Cur, either of them are ſup- 
n by the Nature of the Covenants. The 
Iſſue in Chancery was on Payment at Lincolns- 
Inn-Hall, the Venue muſt be from Holborn, 

1 Keb. 47x. Eden and Spiller. 


N ane be brought 
to the Nature of ot © Bat 


in Nature of 
the Cod enaſit. 


If the Leſſee afligns his Term, and after Leſſee affigus 
the Leſſor wy 75 his Reverſion, and the Aſ. his Term, and 


ſignee of the Reverſjon accepts the Rent of 
the Aſſignee of the Term, Fee he may have 
Action 0 . againſt the firſt Leſſee. 


the Leſſor his 
Reverſion, the 
Reverſioner 
accepts the 


But per Twiſden, If after ſuch Aſſignment of Rent of the 
the Reverſion, Leſſor brings Covenant, Leſ. Aſſignee, yet 


ſee may not plead he had aſſigned over his 
Reverſion. But which of them, whether 


he may have 
Action of Cos 


the Leſſor or Aſſignee, which firſt brings his gainſt the fir 
Action, ſhall bar the — (vix. / =_ Leſſee, 


130 The Law of Covenants, 


ſhall plead ſuch Recovery in Bar to the for- 

mer Action, Sid. 402. in Thursby and Platts 

Caſe, & 1 Lev. 29. „ | 
Rent paid be- If Leſſee covenant to pay his Rent to the 
fore the Day, Leſſor, and he payeth it before the Day, the 
thiss no Per- ſame is not any Performance of the Cove- 


formance of 


the Covenant, nant; Contrary of a Sum in groſs, 1 Lev. 
| 136. 5 | . 

Expreſs Co- "When expreſs Covenant is to pay the Rent 

ede Rene i at ſeveral Days, Action of Covenant will lie 

3 before all the Days of Payment be paſt, and 

Covenant lies Action of Debt will not lie till all the Days 

before all the of Payment be paſt, and in ſuch Caſe Debt 

Days of Pay- ljes properly on Grant of Annuity for Life 

meat paſt. or Years, 1 Brownl. 19, 20. Mordant and 

Mats. | | | 

Rent of 200 J. per Annum, granted to B. 

and H. for the Life of M. Hab. &c. ad opw 

& uſum M. and Covenant was in the Inden- 

ture to pay the Rent, ad opus & uſum M. 

B. and H. brought Covenant, and good. This 

Remedy by the Statute of Uſes was not trans- 

ferred to MH. 1 Mod. 223. Boſcawen verſus 

Diverſity be- Cook. By the Statute 27 H. 8. c. 10. Ceftuy 

tween ceſinn que Uſe of a Rent hath all ſuch Remedies, 

wag and as if the Rent had been actually granted to 

. him; but that hath Place only where one is 

ſeiſed of Lands in Truſt, that another ſhall 

have a Rent out of them, and not where a 

Rent is granted to one to the Uſe of ano- 
ther, Vid. ibid. & 2 Mod. 138. | 

A Man grants a Rent to one pro Life, and 

half a Year after to be paid at the Feaſts of 

the Annunciation and Michaelmas, by equal 

Portions, and covenants with the Grantee for 

the Payment of it accordingly. The Gran- 

tee dies 2 Febr. and for 201. which, was a 

| Molety of the Rent, and to be paid at the 

45 Fo, Annunciation 
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Annunciation after, the Executors of the 
Grantee bring Action of Covenant, it is well 
maintainable And by Coke, If a Man grants 
Rent for another's Life, the Remainder to the 
Executors of the Grantee, and covenants to | 
pay the Rent during the Term aforeſaid ; [During the 
this is good Collective, and ſhall ſerve for both Term. I to 
Eſtates. And it was agreed, when a Rent is weh it ex- 
granted, and by the ſame Deed the Grantor 28 
covenants to pay it, the Grantee may have 


Annuity or Writ of Covenant at his Election, Annuity or 
. ä ovenant, at 


2 Brownl. 283. Flection 


4 


i 


| Declaration. 


In Debt for Rent Quod cum pro Indenturam Wod cum pro 

Teſtatum exiſtit; on Demurrer in Shelbgry's nf Tex 

Caſe, Judgment was for the Defendant. But f „ , 

in Covenant on Bond to perform Covenants, * — 

ſuch Deelaration is good. Per Cur', 2 Keb. in Debt pro 

383. Coquer and Crine. 1 Keb. 579. Lenox Rent. 

and Drury. Debt is grounded on the De- | 

miſe, which muſt be more poſitively alledg- 

2 Contra in Covenant, which is collate- 

ral. 558 5 

In Debt or Covenant by Heir or Execu- In Covenant * 

tor, for Rent, he muſt ſay. the Teſtator was by Heir or 

E ; and ſo of Succeſſors of Biſhops, Fx*curor, 

he muſt lay he was ſeiſed, and convey che how co 4. 

Reverſion by Deed; for Biſhop, Dean, or wa 

Corporation, cannot be intended ſeiſed in 

other Capacity, 3 Keb. 69. Davenant verſus 

Biſhop of Salubury, 2 Lev. 68. 1 
In Debt on Articles of Agreement to pay To pay An- 

Annuity, during the Reſidue of the Term, nuity during 

aſſigned to J. S. not ſhewing for what Years che Keſidue 

or Term, and Breach aſſigned in Non-pay- „ 

ment during the Reſidue of the Eder wha 4 

2 Without 1crm, - 


132 The Law of C nd 
without ſaying [Yet to come]; and ſo when 
the Damages are laid, the Term might be 
expired. After Judgment by Nihil dicit, 
the Court conceived it might be ill. Con- 
tra, if a Verdict were, for then a Term ſhall 
be intended, 1 Keb. 435. Smith and Taylor. 
To pay quar- Plaintiff declares, That he demiſed to the 
terly, but Defendant certain Lands for Thirteen Years, 
faith not to pay to him 401. quarterly, and faith not 
Amte, Annuatim: It was amended, and the Word 
Annuatim inſerted. By Keling and Windham, the 
Addition of | Annuatim], is no more than 
what the Law implied before, Ray 160, 
Rymes and Baker. 3 
In expreſs , 1f the Leſſee covenant to perform Articles 
Covenant to in Indenture, it is ſufficient to ſay, the Rent 


% 


| pay the Rent, was demanded ; but if there be an expreſs 


there needs Covenant to pay the Rent, there needs no 
no Demand. Demand. 3 2 

Covenant for Payment of Rent at divers 

Days, which amount to ſuch a Sum; in the 

Another Di- Declaration the total Sum is miſcaſt, yet 

verſity be. good, for that all in this Action ſhall be re- 

eween Debt covered in Damages. Aliter in Debt for 

Covenant, Rent, 1 Kol. Rep. 351. Farrer and Snelling, 
3 Bulſt. 155. Pl is ES 

In ͤ Covenant to pay Rent, in the Declara- 

tion there is not any Demand alledged, and 

need not, becauſe the Covenant was to pay 

But in Bond fuch a Sum for Rent expreſly. But as to 2 

to perform Condition of a Bond for Performance of 

Covenants, Covenants expreſſed in ſuch a Leaſe, one of 

mar” wag which is for Payment of Rent; in that Caſe 

mand for the the Bond will not be ' forfeit without a De- 
Rent. mand, 1 Ventr. 259. Norton and Harvey. 

Sir Fobn Spencer made a Leaſe for Years to 

Sir John Points, rendring Rent by Indenture. 

Leſſee Covenants, Thac if the Rent * 


The Law of Covenants; | 


hind at any Time of Payment, according 
to the — of the Indenture „ er 
the Leſſor ſhall have 200 J. Nomine Pane, 
for ſuch Default, the Rent is behind. Debt 


is brought for the Nomine Pane. Per Cur', [Nomine Pe- 
Action of Debt did not lie without Demand ..] 


of the Rent. Vide Hixb. N. B. 120. ſeems con- 
trary, Godb. 154. 1 Rol. Abr. 459, 456. Sir 
Jabn Spencer and Points Caſe. 5 

e on lnnycingt Es pO 43 


mo to do the firſt Ad by Demand. 


Tf a Man lets Land per Indenture for Diverſity be- 


Years, reſerving a Rent payable at certain 
Days at L. and the Leſſee in the ſame In- 
denture covenants to pay the ſame Rent at 
the Days and Place aforeſaid, he ought £9 
pay it without any Demand of the Leſſor, 
Paſ. 5 Fac. I. B. R. Sir Fobn Spencer's. Gale, 
1 Rol. Abr. 459, 46060. bon, 


tween Cove- 
nant and Ob- 


Pe r form Co- 


But if a Man let by Indenture certain Demand of 
Coal-Mines, reſerving Rent, and Leflee is Rent. 


bound to dbſerve, perform, pay and keen, 
all Payments, Rents, Covenants, Grants and 
Agreements in the ſaid Indenture mentioned. 
In Debt on the Bond it's a good Aſſignment 
of the Breach of the Condition, that the 
Leſſee did not pay him the Rent at the Time 
of Payment, by the Reſervation, without al- 
ledging he demanded the Rent at the Day 
of Payment, for he is not bound to demand 
it; but the other ought to pay it without 
Demand, Chapman and Chapman, 1 Rol. Abr. 
460. Aliter, it he covenant to pay the Rent, 
being lawfully demanded. OS 
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Indenture to 
pay Rent, 
and Bond 


| with Condi- 


tion to Pay 

rhe ſaid 

Rent, reſer⸗ 
ring to the 

ſaid Inden- 

ture, Leſſor 
n 


and Smith. EY %. el 5 


The Law ol Co 


If A. lets Land to B. per Indenture for 
Years, reſerving Rent, 20 18 Annum, pay 
able at Four Feaſts by equal Portions; and 
after B. is bound in an Obligation to A. up- 
on Condition, that if he pay to A. for the 


Rent of the ſaid Premiſſes the yearly Rent 


of 20 J. for the Term demiled; at Four quar- 
terly Days, according to the Tenor and Ef. 
fect of one Leaſe made, bearing Date with 
this Obligation, and made between the ſaid 
Parties, according to the Tenor and Effect 
of the faid Leaſe, by even and equal Norrions, 
then the Bond to 5 void. The Leſſee is not 
bound to pay the Rent by this Condition, 
without any Demand of the Leſſor, for that 
this refers to the Indenture of Leaſe, and 
that this ſhall be paid as a Rent, according 
to the Indenture, Horn and Heber, ibic 
460. Sir Tho. Fones NR 

Two Tenants in Common make'; A Leak, 
and reverſe a Rent, and covenant that nei- 
ther ſhould releaſe, and one of themreleaſeth 


his Part; this is & Breach, for that in Debt 


they ſhould both join, and now: by«their Re- 
leaſe the Action Y Bons 1 re 78. ' Brock 
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Dem I — * * 2 
7 4 


"CHAP: NVE. 


Pleadings to Action of C e for Rent, An- 
| nuity, yearly Payments. 5 


PON a Leaſe for Years, the Reſerva- 
| tion by the Word [ Reddend', &c.] and 
an expreſs Covenant for the Payment of the 
Rent; and that the Leſſor aſſigned the Re- 
verſion to him and his Heirs, and that tre 
Rent became due at ſuch a Feaſt after the | 
Aſſignment, and was not paid, Er fic infre- 
gi Conventionem. The Defendant pleads, 
hat before the Rent became in arrear, the 
Leſſor had releaſed to him all Covenants and 
Demands. Plaintiff demurs. Per Cur, Co- 
venant lies upon the Word {| Reddend',] bur 
ee if this Word would maintain Cove- 
ant upon a Leaſe for Life. 2. That the Releaſe of the 
Releaſe of the Leſſor, after the Aſſignment of Leſſor after 
the Reverſion, is no Bar to the Plaintiff, and the Aſſign- 
this by the Common Law, and alſo by Stat. 32 De- ny 
H. 8. for this Covenant runs with the Rever- 8 
ſion. The Caſe of Midlemore and Goodale, 
Cr. Car. 503. was of a Collateral Covenant 
Sir Tho. Tones 102. Harper and Bird, 2 Lev. 206. 
Covenant per Aſſignees of the Reverſion 
againſt the Defendant's Leſſees, upon a Spe- 
cial Covenant in a Leaſe for Years, for Pay- 
ment of the Rent according to the Reſerva- 
tion, and for Non- payment of the Rent in- 
curred ; after the 13 the Action is 
brought. One Defendant nil dicit, the other 
Defendant pleads A#io non, and pleads a 
| Releaſe by him before the Aſſignment to the 
ee no ns -— : Plaintiff 


Collateral 
Covenant, 


f 
| 
0 
i 
| 


135 The Law ok Covenants, 
Plaintiff to the other Defendant by the 
Conſent of the Leſſor, and that the Leſſor 
had accepted the other ſole Tenant of the 
Meſſuage, & c. and he paid one Rent to the 
Leſſor, who had accepted it as of his Tenant. 
Plaintiff demurs. Per Cur, on Bret and Cumber- 
| lands Caſe, Cro. Fac. 522. it is expreſly re- 
No Ad of ſolved, That no Act of the Leſſee can dif- 


the Leſſee can charge him or his Executors of the Special 


diſcharge him Coyenant, of which alſo the Aſſignee of the 


or hi« Execu- pp... | Ay 
tors of a ſpe- Reverſion ſhall have Adyantage by the 


cial Covenant Stat. 32 H. 8. udgment oY Nuer. 2 Buljt. 282, 


do pay Rent. Sir Tho. Jones 144- Aſhurſt's Cale, 


In Action of Covenant for Payment of Rent 
reſerved in a Leaſe for Years ; Defendant 
pleads, The Plaintiff after the Leaſe made, 
had ſeparated, taken down, and taken away 
a Penthouſe fixed to the ſaid Premiſſes de- 
miſed, and detained them before the Rent be- 
came due, Et adbuc detinet. Plaintiff de- 
 murs, and Judgment for him, for this wa 

No Suſpen- not a Suſpenſion of the Rent, but a Trel- 
ſion of a Rent, paſs, for which the Defendant may haye his 
Hut 2 Tre Action, Sir Tho, Fones 148. Roper and Floyd. 
2 In Action of Coyenant upon Indenture, 
made between the Wife of the Defendant 

while ſhe was Sole, to the Wife of the Plain- 

tiff, whereby reciting, that ſhe was ſeiſed in 

Fee of certain Lands, in Conſideration of a 

Marriage to be had between the Plaintiff and 

her Son, did grant to the Plaintiff a Rent- 

Deſendant charge out of theſe Lands, Habend' after 
plcsds, 8:4! the Death of her Son, and coyenanted to 
enn . pay it, G. The Detendant pleaded, that 
r - ſhe had not been long in the Land at the 
Time of the Grant, but that a Stranger was 

ſeiſed of it. Upon Demurrer it was adjudged 

fro Ryer, both becauſe the Defendant is 


The Law of Covenants. 
eſtopped by theDeed, and that the Covenant 


extends to it as an Annuity, Allen 79. News 


ton & Uxor verſus Weeks & Uxor. 
A Leaſe for Years of Land by Deed, ren- 


dring Rent. Leſſee binds himſelf in a Bond 
of 101. to perform all Covenants and Agree- 


ments contained in the Deed. The Rent is 
behind, and Leſſor brings Action of Debt 


on the Bond, for Non- Payment. Obligor 
pleads Performance of all Covenants and 
Agreements. The Leſſor ſaith, the Rent is 
behind. It's no Plea for the Obligor to 
ſay, the Rent was never demanded : But in 
this Bar he ought to have pleaded, That he 
had performed all Covenants and Agree- 
ments, except the Payment of the Rent; 
and as to that, that he was always ready to 
to have paid it, if any had come to demand 


Where De- 


mand of the 
Rent muſt be 


pleaded or 
not. 


it. But as to the firſt Plea, it was held not - 


to be good, But if the Leſſee be particu- 
larly expreſſed by Covenant to pay the Rent, 
there he is bound to do it without any De- 
mand, Godb. 95. Vid. Infra, Chapman's 
Cale. fn 

for Non-payment. Defendant pleads, levied 
by Diſtreſs. It's no Plea. x 8 


venant to pay Rent, Action is brought Levied by 


Diſtreſs 
pleaded. 


Error of a Judgment inAction of Covenant 


in Durbam, where Action was brought upon 


a Leaſe for 21 Years, and Leſſee covenanted 


to pay 20 J. per Annum per æquas Portiones, at 


Michaelmas and Lady-Day, and afligns a Breach 


that he did not pay the Rent, Debit ad præd 
ſeperales Feſtos durante termino præd. Per Cur, 
Judgment by Default: Writ of Enquiry, 
and then the Breach is well aſſigned, Recupe- 


ret, tho not ſo particularly, for perhaps it 


was never paid at any of the Days, 1 Lev. 


78. Conyers and Smith. Plead- 


* 


"1 
* 
' 


Entry and 
Ex pulſion 
pleaded. 


The Law of Covenants. 


Pleading a Releaſe of all Demands te 
Action of Covenant for Rent, Henry Haw- 
ſon's Caſe, Sid. 141. and 1 Keb. 510. 

Condition to perform Covenants in an In- 
denture, whereby he let Land, rendring 
Rent 107. per Aunum at ſuch a Feaſt , or 
wirhin Six Days after the Feaſt. Defendant 
pleads Performance. Plaintiff aſſigns a Breach, 
That he ſuch a Day, being the. Sixth Day 
after the Feaſt, before Sun-ſet, demanded 
5 l. Rent then due, and that neither the De- 
fendant nor any for him was ready to pay 
it. Per Cur, he need not ſhew the certain 


Time when he came, nor how long he re- 


mained there. Obj. This Demand was not 
good, becauſe he demanded as a Rent then 
due, for he ought to have demanded as a 
Rent due the laſt Feaſt : But per Cur, it is not 


due to be demanded till the Sixth Day, tho 


the Tenant if he will may uy it before, 
Cr. Fac. 499. Tompſon and Field, 
Debt on Bond to perform Covenants; and 


one was, That the Defendant pay 12 J. pr 


Annum, for a Meſſuage to him demiſed, quar- 


terl7. The 5 Performance 


of Covenants. Plaintiff aſſigns for Breach, 
that he did not pay 3 J. one Quarter“ 
Rent. Defendant rejoins before the ſaid 31. 
was due, The Plaintiff entered upon him 
and expelled him. Plaintiff demurs, for. the 


Rejoinder is a Departure, and ſo ruled. Per 


tot Cur, there was cited a Difference out of 
Cr. Cr. 76. where the Condition is to per- 
form all Covenants contained, and where it's 
all Covenants and Payments, there the De- 


| fendant pleaded Performance of all. Plain- 
tiff aſſigned a Breach in Non-payment of 


Rent. The Defendant cannot rejoin that 


1 


A . 


4 


1 
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it was not demanded, for it is a Departure ; | 

Raym. 22. Granger and Hemborough. Fig 

ln Covenant for Rent, Nil debet may be vi dee. 
leaded, the Covenant doth not alter the 
ent, Vide Infra. But Grainger and Hembo- 

ge? Caſe is more particularly reported in 


08S. _ 45 FRE F 
Debt on Bond for Performance of Cove- 
nangs; Defendant pleads Performance gene- 
rally; Special Breach is for Non- payment 
of Rent. Defendant rejoined, that the Plain- Entry before 
tiff entered before the Rent-Day. Per Cur, the Rent- 
it is a Departure (but in Baker and Spaines, Day pleaded. 
Hob. 7. it was alledged' in the Rejoinder, 
there was no Demand made); but all agreed, Departure in 
that in Action of Covenant this Rejoinder Pleading. 
had not vue. go But by Vindbam it's a 
Departure, not like the Caſe of De- 
mand; which is neceſſary to make the Rent 
due, whereas this is only an Excuſe of what 
he confeſſeth, 1 Cr. 76. Chapman's Caſe, By 
Twiſden it ſhould have been pleaded, That 
the Defendant had performed Covenants ſpe- 
cially, paying.tis Rent till ſuch a Day, and 
that the Leſſor entered, and ſo agreed. Per 
Cur, but this general Performance is intend- 
ed of an actual Performance. And by Twiſ- 
den, upon general Performance pleaded, the 
Plaintiff replies, Rent-Arrear; the Defen- 
dant cannot rejoin by Want of a Demand, 
tho he might have excuſed himſelf by plea- 
ding a Tender in Bar, 1 Keb. 115,178, 185, 
283. Grainger and Hemborough. 
Covenant, Breach in Non- payment of Rent 
according to the Covenant in the Indenture. 
Defendant pleads Nil debet; Nil debet is no yy 16. no 
Plea in this Caſe upon the Indeature, adjudg- plea, - | 
ed upon general Demurrer, 3 Lev. 170- Tin- 
fell and Hutchinſon, Cove- 


CESS: 


rn 
140 The Law of Covenants. 


Tn Debt or Covenant upon a Deed not indented, and 
Covenant up- declares upon a Leaſe of certain Land to the 
on a Deed Defendant, rendring Rent, and covenants to 
not IT pay it, and aſſigns Breach in Non- payment. 
= —__— Defendant proteſtando, that he did not enter 
nor occupy the Land, as the Plaintiff had 
ſuppoſed. Pro Placito dicit, That the Plaintiff 
Nil habuit in Tenements tempore dimiſſionu. 
Repl. Habuit, Plaintiff replies, Quod habuit bonum totulum 
without na- unde potuit dimittere. Defendant demurs ge- 
— Soy nerally, and the Court held the Replication 
ill, not ſhewing what Title he had, accor- 
ding to Crok. 2, 312. And this notwithſtan- 
ding it was not by Indenture, and it is all 
one in Debt for Rent ; for if there is not any 
Rent, there is not any Covenant to pay the 
Rent; 3 Lev. 193. Aylet and Williams. ' 
Covenant to pay to the Defendant's Wife 
(on Separation) 50 J. per Aunum, and for Non- 
payment the Separation continuing, the 


, ES -S 1 

Action is brought; but upon Oyer it was 

Proviſo that —＋ Wife 1014 live at ſuch a — 

Place as N. and V. appointed. Defendant log) 

pleads, She did not live at ſuch a Place as N. Ker 

and V. appointed. The Plaintiff replies, he 
| That the was always ready to live at any ſuch W », 
Place, but that N. and . appointed no 7 


Place. Defendant demurs, as being a Condi- Ret 


> tion Precedent. But per Cur, this is not a Tn 
Subſeguent Condition Precedent, but a Condition Sub- in 
and not Pre- ſequent, and in Defeaſance. The Covenant I con 
cedent. being in purſuance of a former abſolute WW pj. 
Agreement to pay ſo much, and it is like the 1 > 
Alken of the Husband, which is intended F 


till the Contrary appear,and here muſt be an ol 
Appointment : And Judgment pro Quer. 3 Keb. 11 
229, 363. Leech and Beere. = Lee's 


In 


The Laiw of Covenmits; 


In Action of Covenant, the Defendant 


cannot plead the Plaintiff NMhil habuit in Te- 


zements, though ſuch Plea is good in Action 
of Debt for Rent, 2 Ventr. 99. | 

If Rent be reſerved out of a Thing Incor- 
poreal, and there is an expreſs Covenant to 
pay it: Qu. If he may plead Eviction ? AL 


len 79. One reciting that he was ſeiſed of 


Land, granted a Rent out of it, and covenan- 
ted to pay the Rent; he could not plead to 
his Covenant that he had nothing in the 
Land, 2 Ventr. 69. 

Covenant for not paying of Rent. De- 
fendant pleads Entry and Suſpenſion. Plain- 
tiff replies, The Defendant did re-enter, and 
ſo was poſſeſs d of his former Eſtate, it's an 


Entry and 


Suſpenſion. 


ill Replication, for they ought to ſnew that 


he entered and was poſſeſs d till the Rent 
grew due. 25 
Note, To make Suſpenſion of a Rent re- 
ſerved on a Leaſe for Vears, the Leſſor mu 
ouſt the Leſſee of Part of the Thing let at 
leaſt, and hold him out till after the Day on 
which the Rent is payable; and if the Leſ- 
le re- enter, the Rent is revived, Stiles p. 432. 
Far. 8 
Covenant, on a ſpecial Covenant, to pay 
Rent at certain Days. The Defendant pleads, 
That wr was behind. It is an ill Plea 
in Coveflant, for by that Plea the Defendant 
confeſſeth the Covenant broken, and that 
Plea tends but in Mitigation of Damages, 
1 Brownl. 19. Hare and Surle. | 
But in Brownlow's 2d Part, this Caſe is re- 
pony 273, that the DefendantAevied by 


What will 


ſt make a Suſ- 


ſion of 
ent. 


That no Rent 


is behind, an 
ill Plea in 
Covenant. 


Levied by 
Diſtceſs. 


iſtreſs. By this Plea the Defendant con- 


feſſeth, that it was not paid according to the 


Reſervation, for the Plaintiff cannot — 
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if it were not behind after the Day; bũt 

Payment at Payment at the Day had been a good Plea, 
the Day. A. leaſed to B. Land for 40 J. per Annum, 
and a Stranger covenanted with A. that B. 
ſhould pay him 40 J. for the Farm and Oc- 
cupation of the ſaid Lands. A. brought Co- 
Expulſion. venant, Defendant pleads, that before the 
Day of Payment the Plaintiff put che ſaid 
Covenant B. out of his Farm. Per Car, it's a good Plea, 
that the Le. for the Defendant hath covenanted that the 
2 ſhall pay! Leffee ſhall pay for the ſaid Farm and Oc- 
— arm cupation 40 J. fo it is as a Conditional Cove. 
tion fo much nant, and here is Quid pro quo. And here the 
Conſideration upon which the Covenant is 
conceived, (viz.) the Farm and the Occu- 
pation of it, is taken away by the Act of the 
Plaintiff himſelf, 3 Leon. p. 159. 2 Leon. 115, 

Beadles Caſe. 

- Debt on Bond for Performance of Cove- 
nants, Articles, &. contained in a Leaſe for 
a Year. Defendant pleads Performance of 
Covenants. The Plainriff replied, That the 
Defendant did not pay the Rent reſerved up- 
on the Leaſe at ſuch a Day, according to the 
Form and Effect of the Condition of the 
En'ry and Obligation. Defendant rejoins, and alledg- 
Expulſion. eth an Entry by the Plaintiff into the Land 
leaſed before the Rent, and that he kept Poſ- 
ſeſſion till the Rent-day was paſs d. On Iffue 
That the De. found pro Quer, the Defendant moved in, 
fendant did Arreſt of Judgment, for that the Plaintiff | 
Not pay the ſaith the Defendant paid not his Rent accor- 


; yr to. ding to the Form, &c. of the Condition of 


Form and Ef. the Obligation, whereas there is no Mention 

fe of the of any Payment of the Rent in the Condi- 

22 of tion of the Bond, but in the Leaſe only, 

evra” i Sed non allocatur ; becauſe, the Defendant by 

— this Rejoinder has confefs'd that ſuch a mo 
| | vw 
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was Arrear, and has waved taking Iflue up- 
on it, and taken Iſſue upon another Matter, 


and therefore this ſhall be well enough after 
a Verdict. And per Hale C. B. it is all one in 


Subſtance to plead as the Plaintiff has done, 


and to have pleaded Secundum formam & ef- 


feclum Indenture, for the Condition of the 


Bond comprehends all that is comprehended 
in the Leaſe, Hardr. 3 19. It might have been a 
Queſtion, had it been upon Demurrer. 

Bond on Condition to perform Covenants 
in a Leaſe. One was, That he ſhould. pay 


405. yearly at the Feaſt of the Annunciation, 


or within Fourteen Days after ; and the 
Breach aſſigned was for Non-payment at ſuch 


a Feaſt in ſuch a Year. Defendant ſaid, he Defendant _ 
paid it at the Feaſt on which they were at pleads he paid 
Iſſue, and on Evidence it ippeared that the it at the Feaſt. 


ſame was not paid at the Feaſt, but in Eight 


Days after it was paid. Per Cur', by his plea- Where th 


ding that he paid it at ſuch a Day certain, Day is made 
and tendring that for a Special Iflue, he hath Parc of the li- 
made it part of the Iſſue; but if he had plea- 


ded that he had paid it within Fourteen Days, 
(viz.) the Eighth Day, that had not made 
the Day Parcel of the Iſſue; but then he 


might have given Evidence that ke paid it at 
another Day within the Fourceen Days. 


Qu. If the Breach be well aſſigned, in ſay- 


ing he had not paid it at the Feaſt, without 


ſaying, nor within the Fourteen Days ? 
Godb. 100. Plymton's Caſe, & 10 fo. 
Error in the Exchequer-Chamber of a Judg- 


ment in Debt in B. R. on Bond of 200 J. con- 


ditioned, That if the Obligor ſhould at all 


Times well and truly pay, perform and keep, 


all and ſingular the Rents, Covenants, Grants, 
Articles, Payments and Agreements, which 
| Y on 
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On Bond to 
perform Co- 
venants 
1 where De- 
mand of 
Rent need 

not be al- 
ledged. 


of the Rent at ſuch a Time, but doth not 
ſhew any Demand of that Rent; whereupon 
the Defendant demurred, and it was adjudg- 
ed pro Quer. Now the Defendant aſſigned 


of the Bond is general, and not particulari- 


his Plea; and yet the Obligation being ge- 


miſed the ſaid Houſes to R. G. for Twenty 
covenanted to pay; that before the ſealing 


of 12 Bottles of Canary Wine every] Year 


Executrix, ſhe entered, and aſſigned the 


Ehe Law of Covenants. 
on his Part, &. Defendant pleads generally 


Performance of all Covenants. Plainriff re. 
plies, and ſhews a Breach for Non-payment 


for Error, that for as much as the Condition 


ſed for the Payment of the Rent, the Rent 
is not payable without Demand, and there- 
fore the Breach was not well aſſigned. Cur 
contra, and that the Judgment is well given, 
for he pleading Performance of the Pay- 
ments, Covenants and Agreements, it ſhall 
be intended he had really performed them, 
and ſo had paid all the Rents ; and when the 
Plaintiff replies, that he had not paid ſuch a 
Rent, he need not to alledge a Demand, for 
the Defendant may not ſay it was demand-- 
ded, for then it ſhould be a Departure from 


neral for Performance of Covenants, doth 
not alter the Nature of the Rent, but that it 
ought to be demanded, Cr. Car. 76. Chap- 
man's Caſe, Hutton go. _ 2 85 

In Covenant, Plaintiff declares, That ſhe 
was poſſeſs d of certain Houſes in St. Martin's 
Lane for a Term of Years, and that ſhe de- 


one Years, under a certain Rent, which he 
of the Leaſe, it was indorſed for the Payment 


to Chrifian Tovy the Leſſor. Leſſee entered 
and made his Will, and made Suſan Gill ſole 


© pi d eee of Tha) ty eren e Ae Co ee Ca oe 


Term to the Defendant, who entered,ec-and 


aſfigned the Breach in Non- payment of the 
1 | Twenty 


. Ht Sw iy 


The Law of Covenants: 
Twenty four Bottles of Sack, which was 
i for Two Years, and alſo for Arrears of 


Rent after the Aſſignment made to him by 


the ſaid Executrix. Defendant pleads, That 
before the ſaid Wine and Rent became due, 
he aſſigned his Intereſt to James Mott, bi 

did not plead Notice given to the Plaintiff, 


or that ſhe had accepted the Rent. Judg - 
ment on Demurrer in B. C. was given. pro 


Quer, and Writ of Error brought. Now in 


Keigbly and Bulkly's Caſe, 1 Sid. 338. Debt 
was brought for Rent by. Agnes 'of a Re- 
5 fa Term, who þ 


verſion againſt the Aſſignee, o 1 
pleaded, that he had aſſigned over his Inte- 


145 


reft, but not that he had given Notice of the 


Aſſignment; he was adjudged ſtill Tenant, 


y Twiſden he need not give Notice. Error was 5 en | 


by To he had not given ſuch Notice; but 
rought in that Caſe, and C. J. Hales and 


Bridgman were of Opinion, that Notice was 
not neceſſary; but in the principal Caſe, 
Judgment was given for the Defendant in 
the original Action, and the Judgment in 


the Common Pleas reverſed. It was held, that 


the Aſſignee was chargeable by Reaſon of 
the Land, and When he had parted with his 
Intereſt, there could be noReaſon given why 
he ſhould be any longer liable, eſpeciall 
ſince the Executor of the Leſſee is iti 


bound to perform the Covenants in the 


Leaſe ſo long as ſhe hath Aſſets; and that 


was the true Reaſon of Heliar and Caibard's 
Caſe, 1 Sid. 266. Vid. 2 Ventr. 228. 3 Lev. 


295- 4 Mod. 71. Pitcher and Tovey, 1 Sid. 338. 
Kight) and Bulkly, 1 Lev. 215. 1 185 
In Action of Covenant, declaring. of a 


Leaſe by Deed for Twenty one Years, upon 
a Special Covenant r pay the Rent. The 


Defendant 


146 The Law of Covenants. 

- Defendant pleads a former Leaſe made by 
Bargain and Sale to one Allen, by the Leſſor 
for 1000 Years; but no Entry is alledged of 
the firſt Leſſee; to which the Plaintiff de- 
murred on '4 Rep. 53- Dier 256. becauſe no 

expreſs Eviction is made of the Eſtate, but 

only gf the Poſſeſſion, and eſpecially becauſe 

A good Leaſe no Entry is alledged. Tiſden agreed this a 

by Way of good Leaſe by Way of Efoppel, and if the 

Eſtoppel. Rent be in being, the Covenant remains; e con- 

19 werſs, if not; which the Court agreed: But 

Eviction by e a . x 

Attainder,the If being ſaid that Alen was attainted by Rea- 

King is in fon whereof, and of the Statute 13 Car. 2. it 

Poſſeſſion. came to the Crown: This is a ſufficient E- 

viction, without any Entry or Office alledged, 


But not a as if the PE had actually entered, altho'a 
common Per- common Perſon ſhould nor be in actual Poſ- 
ſon before feſſion without Entry by himſelf or the firſt 
this cannot be good as a Leaſe in Reverſion, 
being not ſo pleaded, but as a Grant of a 
preſent Eſtate ; and being a Leaſe extracted 
Attornment. Out of the Inheritance, there needs no At- 
tornment be alledged, being by Bargain and 
Sale; But all agreed, that upon Aſſignment of 
Leaſe there muſt be Attornment, and in both, 
ſpecial Notice muſt be given by the Aſſignee 
as to Penalties, tho' not as to the Rent. The 
Plaintiff hath declared of a Leaſe in Poſſeſ- 
ſion, as at Common Law, is avoided by E- 
viction, 2 Keb. 444. Banckes and Smith, vid. 
1 Sid. 349. „ 

Aſſignment In Action of Covenant expreſs to pay Rent, 


Aſſignment. 


tance pleaded. Acceptance; to which the Plaintiff demur- 
| red, becauſe he hath Election. notwithſtan- 


ding his Acceptance of Rent of the Aſſignee, 
„ | which 


and the King is in actual Poſſeſſion as much 


Entry. Leſſee; and Judgment pro Detxndant : For 


and Accep- againſt the Leſſee he pleads Aſſignment and 


Che Lam of Covenants.” 
which the Court _ on, 1 Cr. 503. Midle- 
more and Goodale's Caſe, albeit this doth con- 
tinue as a Rent. Judgment pro Quer, 2 Keb. 
640. Chapman and Cantrell. 


Maſcall let a Houſe for Years to A. by In- Covenant 
Aſſignee o 


the Reverſion 
about Repair 
os 1d of Ruin be. 
ound, and thereof Warning fore his Inte- 


be given to A. his Executors, &c. then with- reſt granted. 


ture, by which A. covenanted with M. to re- 

air the Houſe, and that M. ſhould enter to 
ſee in what 7 * the Reparations ſtood, and 
if Default was 


in Four Months after ſuch Warning the De- 


fault ſhould be amended. The Houſe in the 
Default of the Leſſee became ruinous, M. 


granted the Reverſion over in Fee to C. who 


| 45 View of the Houſe gave Warning to A. 
of the Default, which is not repaired; upon 


which C. as Aſſignee of M. brought Covenant. 
It was moved, the Action did not lie, becauſe 


the Houſe became ruinous before his Intereſt 
in the Reverſion. Sed per Cur, the Action is not 
conceived upon the ruinous Eſtate of the 


Houſe, but for not repairing it within the 


Time appointed by the Covenant after the 


Warning, 1 Leon. p. 62. Maſcalls Caſe. 


eau 
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CHAP. XVIII 
Covenant for Payment of Rent, where to be tried 


A of A Sſignee of the Reverſion ſhall have Co- 
the Neverſion L. venant againſt the Leſſee where the 
thall baue Co- Leaſe was made, for Covenant goes only in 
| againſt the Privity of Contract ; and altho' now by the 

Leſſee where Statute the Covenant paſſeth to the Aſſignee, 
the Leafe was yet the Nature of it is not altered by the Sta- 
made. tute ; but it is aſſignable only as a Contract, 
and therefore ought to be brought where the 


Contract was made, otherwiſe in Debt for 


© Rent, Vid, 1 Lev. 259. Thurby and Plant, 

1 Sand. 237. 1 Sid. 401. _ 
Covenant was brought for Non-payment 
of Rent, upon a Demiſe of Allum-Mines 
Defendant pleads, the Plaintiff incloſed the 
Mines, fo that the Defendant could not have 
Ingreſs to the Work, and this tried at Londen, 
where the Covenant was alledged to be made, 
+ moved that this was a Miſtrial ; but this is 
Stet. 16 & aided by the new Stat. 16 22 17 Car. 2. 
17 Car. 2. c. 8. An Af to prevent Arreſts of Fudgment. 
c. 8. Sir Tho Jones 82, Aynſworth and Chamberlain. 
Yet in the Caſe of Crofts and Winter, Hill. 
20 & 21 Car, 2. B. Regs held the contrary, 
fee the Caſe of Gerrard and Holland, 2 Cro. 43: 
But by the latter Opinion this is aided by the 


- 


laid Statute. 


Damages. 
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| Damages. 

A Man made a Leaſe for Years ; Leſſee 
covenants to make Reparation, Leſſor grants 
the Reverſion to another, and Leſſee for 
Years made his Wife Executrix and died. 
Per Cur, the Grantee of the Reverſion ſhall 
not recover Damages but from the Time of 
the Grant, and not for any Time before, 
and yet the Executrix (the Wife) ſhall be 
charged for not Reparation, as well in the 
Time of her Husband, as in her own Time; 
and if ſhe do make Reparation depending the 
Suit, yet thereby the Suit ſhall not abare, 
but it ſhall be a good Cauſe to qualify the 
Damages, 3 Leon. 51. by Manwood. In this 
Caſe, by the Recovery of the Damages the 
Leſſee ſhall be excuſed ever after for making 

 Reparations, for the Covenant is extinct. 

Copyholder in Fee made a Leaſe of a 

Meſſuage for Twenty one Years, warranted 
by the Cuſtom, &. Leſſee covenanted to 
repair during the Term. Leſſor grants the 
Reverſion to his Son, who ſurrendered to 
the Plaintiff, who brought Aion of Cove- 
nant againſt the Leſſee for not repairing. 
Qu. was, Whether it will lie, becauſe it's a 
Copyhold ? And fo not within the Starure 
32 H. 8. e. 34. Per Cur, a Copyholder hath 

an Inheritance, and his Eſtate is eſtabliſh'd 
by Cuſtom, and it's Reaſon to conſtrue him 
within the Equity of this Statute, 4 Mod. 80. 
3 Lev. 326. Glover and Cope. | 0, 

If one covenant to keep and leave a 
Houſe in the ſame on as good Plight as it 
was at the Time of the making the Leaſe ; 
in this Cale the om_ and natural Decay, 

1 113 7 0 
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of it is no Breach of the Covenant, but the 


Covenantor is hereby bound to do his beſt 


to keep it in the ſame Plight, and therefore 


to keep it covered, &. Fitzh. Covenant 4. 
If one covenant to leave a Wood in the 

ame Plight he finds it, and he cuts down 
rees, the Covenant is broken preſently, 


for now it is become impoſſible by his own 


Act to be performed. Aliter, in caſe ſome 
of the Trees be blown down, for now it is 
become impoſſible to be done by the Act of 


God, and the Covenantor is not bound to ſup- 


ly it. | 
n ” a Covenant to ſuſtain Houſes, Sea- 
banks, or covenant to leave them in as good 
Caſe as one doth find them, and the Houſes 
be burnt or thrown down by Tempeſt, or 
the Banks overthrown by a ſudden Flood, 
in this Caſe the Covenant is not broken by 


theſe Accidents only; but if the Covenan- 


tor do not repair and make up theſe Things 
in convenient Time, the Covenant will be 
98. Perk. Sect. 738. Plo. 229. 5 

If Houſes are let to me for Years, and! 
covenant to leave them in as good Plight as 
I find them, and I throw down the Houſes; 


broken, Fitz. Covenant 29. 5 Rep. 15. 1 Rep. 


this is no Breach of the Covenant, for I 


may re- edifie them, and fo no Action will lie 


upon this Covenant till che End of the 


Term. CE ow 


Covenant 
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| Covenant for Reparations: 'K 8 


Magd. Coll. Oxon ſeized of an Houſe and a 

Mill, demiſed it/to Lewin for 31 Years; Lewin + + 
let the Mill to/ J. S. for 5 Years, and after- © A 
wards demiſed the Houſe and Mill to Forth, 

by Indenture for 31 Years; Forth covenanted 

to repair the Premiſſes, durante Termino pra- 
dio, of 21 Years, F. S. refuſed to Attorn ; 42078 
and whether Forth were bound to repair the | 7 
Mill was the Queſtion, becauſe it was al- 

ledged, That the Covenant was to repair 

during the Term, and nothing in the Mill 

paſſed during the 5 Years, for want of At- * 
tornment. Per Cur, he is bound to repair, Leaſe com- 
though the Leaſe did not commence in Point point f 1 
of Intereſt, yet it did in Point of Computa- tereſt or in 
tion; and this Covenant was to repair du- Point of com- 
ring the Term of 31 Years. 1 Vent. 185. putation. 
Lewin and Forth. 2 Keb. 879. | Tb 


| CO That ab 2 poſt omen Defendant 


dationem Hara dicti Meſſuagii, by the covenants af- 
Plaintiff, he at his proper Coſts and Charges, ter Repairsby 
as Need ſhall require, ſhould well and ſuffi- che Plaintiff 


ciently repair and ſuſtain the ſaid Houſes : os | 
, 


The Defendant is not to repair it till the Plain- is not bound 


tiff hath firſt repaired it; and though it to repair it 
were in eee at the beginning, till the Plaine 
if it afterwards happen to decay, the Plain. tiff bath re- 
tiff is firſt to repair it, before the Defendant Fired it 
is bound thereunto, for this is not within the 
Reach of the Covenant, if the Leſſor do not 

firſt repair them. Cro. Fac. 645. Slater verſus 

Stone, 2 Rol. Rep. 248. Meſme Caſe. Vide in- 

fra, Bray and Nightingale's Caſe contra, for. 

there is a Covenant by the Leſſor to Repairs, 

and ſo mutual Covenants. . N 

N 4 I eſſor 


** 


Dim iſſa pred” 
Reparare. 


King'sPaten- 
tee bound to 
repair. 


The Law of Covenants, 

Leſſor covenants to repair during the 
Term, if Leſſor will not do it: Leſſee 
may do it, and pay himſelf by Way of Re- 
tainer. 1 Leon. 237. Beale and Tayler. 5 

Covenant is to erect Three Meſſuages, and 
dimiſſa præd reparare, and the Covenantor 
erects 5 Meſſuages, he is bound to keep all 
in repair. 3 Levin. 264, 2655 2 Vent. 126, 
Douſe contra Earle. „ Boe 
In the King's Letters-Patents there is 3 
Clauſe for the Patentee's repairing ; though 
this is by Patent, wherein the Leſſee takes 


. only, yet that Clauſe ſhall be taken and in- 


terpreted as a Covenant on the Leſſee's Part 
to bind him, and his Aſſigns ; for when he 


takes by the Patent, he conſents to all 


Things therein; and the Words, in that 


Clauſe, [for the leaving and keeping the 


| © Houſes and Fences in Repairs, ] are as ſpoken 
by him, and it is a Covenant which runs 
with the Land; and r the Bargainee be 


not named Aſſignee in t 


e Declaration, its 


good enough. Cro. Fac. 240. Lord Exer and 
Strickland. „ 5 


One lets a Leaſe of Houſes, Courts, Orchard 


and Gardens, appertaining to them; De- 


fendant covenants to repair the Houſes, Edi- 


fices and Buildings, with neceſſary Repara- 


tions, and that he would maintain and keep 


dimiſſa Præmiſſa, with Pailing and Fencing, 
and at the End of the Term would leave 
Domos & alia Præmiſſa, ſufficiently maintain d, 


| repaired, pailed and fenced ; and ſhews, 


that at the Time of the Leaſe the Houſes 
were well repaired; and that afterwards, di- 


1 v 2 N 
verſa Domus loca parcella, & res eorundem Tene- 


mentorum decaſual dirupta & fracta fuer & in 


decaſu devener & diverſe alia percellæ & res eo- 


rundem 
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rundemTenementorum O'Premiforrum eiſdemPrea- 
miſſs affixa ah inde avulſa & 1 25 fuer prout 
ſequitur; and inſtanceth in the Pavement of 


he Court, carrying away the Locks and 
Keys of a 3 the breaking of the 
Glaſs in the Windows, carrying away of a 
Shelf, which was not ſhewed to be fixed; 
it was objected, That the Breach for not re- 
airing the Pavement is our of the Covenant, 
or it is neither Building, Pailing, nor Fen- 
cing. Sed per Cor, It is within the Intention Pavement, | 
of the Covenant, and it is quaſi, the Build- 2% the Buil | 
ing, and within the Words, — them ſuf- 5 · 
ficiently repaired] and the Shelf need not be 
ſhewed that it is fix d. Cro. Fac. 329. 2 Bul- 
ſtrode 112. Pyot and Lady St. Jobn. 
There is a Caſe in 3 Leon, 51. A Man 
made a Leaſe for Years, and the Leſſee co- 
venanted to makeReparations. Leſſor grant- 
ed the Reverſion to another, Leſſee for 
Years made his Wife his Executrix, and died. | 
Per Cur, the Grantee of the Reverſion ſhall Grantee of 
not recover Damages, but from the Time of the Reverſion 
the Grant, and not for any Time before; — 
but yet the Wife, the Executrix, ſhould be put from ffn“ 
charged for the not Reparation, as well in Time of bis 
e Time of her Husband, as in her own Grant. 
Time; and if ſne do make the Reparation | 
depending the Suit, yet thereby the Suit 
ſhall not abate, but it ſhall be a good Cauſe 
to qualify the. Damages, according to that 
which may be ſuppoled that the Party is 
damnified for the not Repairing, from the 
Time of the Purchaſe, to the Time of the 
77 ing the Action; and by Manwood, 
by the Recovery of the Damages, the Leſſee 
ſhall be excuſed ever after for making of Re- 
parations; ſo as if he ſuffer the Houſes for 
| | want 
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want of Reparations to decay, that no 


Action ſhall be brought for the ſame there- 
upon afterwards, but the Covenant is ex- 


—_ 3 
It is agreed the Leſſee ſhall keep the Houſe 
in good Repairs, the Leſſor pyrting thein in 
ood Repair, Covenant lies againſt the Leſ- 
or upon theſe Words. 1 Sid. 423. Pretty- 
man and Thou, cited 1 Rol. Abr. 518. | 
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CHAP. XVII. 


Covenant for Reparation. Declaration. 


HE Defendant, by Indenture upon a 
Leaſe made unto him of an Houſe, co- 
venanted, That he would from Time to 
Time, during the Term, after 3 Months 


Warning, ſufficiently repair, and at the End 


of the Term leave it ſufficiently repaired to 


' the Leſſor, Cc. and for not leaving it ſuff- 


ciently repaired at the End of the Term, 
Action was brought; and ſhews, in what 
Part, &c. Defendant demurred, becauſe he 
doth after not alledge, That he for 3 Months 
before gave Notice unto him of the Defects. 
But per Cur, the Declaration is good, not- 
withſtanding that Exception; for the Clauſe, 
[To leave it well repaired at the End of the 
Term, ] is diſtinct by it ſelf, and doth not de- 
pend upon the former Clauſes; for he ought 
to leave it ſufficiently repaired without No- 


tice, at his Peril; and the Notice within 3 


Months refers only to the Reparations with- 
inthe Term, whereto he is not tied 2 
RS | Three 


The Law gf Covenants, 135 

Three Months Novies before. Cro. Fac. 644. 

arfleet and Butcher. - 5 
215 Ie for not repairing an Houſe, Shews not 
being in Decaſu, and not ſaid wherein; to wherein the | 
which the Plaintiff demurred, and ſhewed — in 
for Cauſe, that it was not particularly ſet *. 
forth wherein it was in Decay; which per 
Cur, is ill as well as in Waſte. 3 Keb. 478. 
Counteſs of Portland werſus Andrews, 
The Plaintiff let Houſes for Years to the Plaintiff co 


e 


Defendant, and covenanted to repair the Venants ta re- 
Houſes by ſuch a Day; the Defendant 50 the — 2 
ſame Indenture covenanted wich the Plain- venants to re- 
tiff, That from the Time that the Plaintiff pair aſter the 
was to repair the Houſes; unto the End of Day are mu- 
the Term, he would repair and leave them — | 
ſo repaired ; and for not performing this Co- OY 
venant on the Defendant's Part, the Plaintiff 

brought his Action. Defendant demurred to 

the Declaration, becauſe the Plaintiff had 

not ſhewed for his Part that he had, repaired 

the Houſes according to the Covenant, and 

ſo the Declaration ſuppoſed he was not bound 

fo repair, becauſe he was bound to repair 

from the Time that the Plaintiff had re- 

paired them, and not before, and ſo no Cauſe 

of Action, by Rolls in Brag and Nightinghall's 

Cale. Stiles 140. Theſe are Reciprocal Co- 

venants, if one doth not perform the Cove- 

nants on his Part, it doth not excuſe the o- 

ther. Vide this Caſe in 1 Rol. Abr. 416. 5 

The Covenant of A. to repair it before 
Midſummer, is not a Condition Precedent, 

but only the Time divided and mutual be- 

eween A. and B. (viz.) That A. ſhall repair 

it before Midſummer, and B. after during the 

Term, for which each of them may have his 

Remedy by Action againſt the other. 

Ce, a EC” I 
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The Latv of Covenants, 


want of Reparations. to decay, that no 
Action ſhall be brought for the lame there. 
upon afterwards, but the Covenant is ex- 

It is agreed the Leſſee ſhall keep the Houſe 
in good Repairs, the Leſſor pyrting thein in 
good Repair, Covenant lies againſt the Lef- 

or upon theſe Words. 1 Sid. 423. Pretty- 
man and Thon, cited 1 Rol. Abr. 518. 


CHAP. XVIII. 


Covenant for Reparation. Declaration. 


5 E Defendant, by Indenture upon 2 
Leaſe made unto him of an Houſe, co- 
venanted, That he would from Time to 
Time, during the Term, after 3 Months 
Warning, ſufficiently repair, and at the End 
of the Term leave it ſufficiently repaired to 


' the Leſſor, Oc. and for not leaving it ſuff- 


ciently repaired at the End of the Term, 
Action was brought; and ſhews, in what 
Part, &c. Defendant demurred, becauſe he 
doth after not alledge, That he for 3 Months 
before gave Notice unto him of the Defeds. 


But per Car, the Declaration is good, not- 


withſtanding that Exception; for the Clauſe, 
[To leave it well repaired at the End of the 
Term, ] is diſtinct by it ſelf, and doth not de- 
pend upon the former Clauſes; for he ought 
to leave it ſufficiently repaired without No- 


tice, at his Peril; and the Notice within 3 


Months refers only to the Reparations with- 
in the Term, whereto he is not tied 2 7 
1 Three 
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Three Months Notice before. | Cro. Jae. 644. 
Harfleet and Butcher. 155 6 


* 


In Covenant for not repairing an Houſe, Shews not 
being in Decaſu, and not ſaid wherein; to wherein the | 
which the Plaintiff demurred, and ſhewed Houle was in 
for Cauſe, that it was not particularly ſet . 
forth wherein it was in Decay ; which per 
Cur, is ill as well as in Waſte. ' 3 Keb. 478. 
Counteſs of Portland werſus Andrews, 
The Plaintiff let Houſes for Years to the Plaintiff con 
Defendant, and covenanted to repair the ee 1 
Houſes by ſuch a Day ; the Defendant by the and the C. 
ſame Indenture covenanted with the Plain- venants to re- 
tiff, That from the Time that the Plaintiff pair aſter the 
was to repair the Houſes; unto the End of Day are mu- 
the Term, he would repair and leave them _— | 
ſo repaired ; and for not performing this Co- — 
venant on the Defendant's Part, the Plaintiff 

brought his Action. Defendant demurred to | 

the Declaration, becauſe the Plaintiff had —* 

not ſhewed for his Part that he had, Glen 

the Houſes according to the Covenant, and 

ſo the Declaration ſuppoſed he was not bound 

fo repair, becauſe he was bound to repair 

from the Time that the Plaintiff had re- 

paired them, and not before, and ſo no Cauſe 

of Action, by Rolls in Brag and Nightinghall's 

Caſe, Stiles 140. Theſe are Reciprocal Co- 

venants, if one doth not perform the Cove- 

nants on his Part, it doth not excuſe the o- 

ther. Vide this Caſe in 1 Rol. Abr. 416. 

The Covenant of A. to repair it before 
Midſummer, is not a Condition Precedent, 

but only the Time divided and mutual be- 

eween A. and B. (vix.) That A. ſhall repair 

it before Midſummer, and B. after during the 

Term, for which each of them may have his 

Remedy by Action againſt tlie other. E \ 
wp ed Aa . © 


* 


156 The Law of Covenants. 
The Aſſignee of a Reverſion may main- 
tain Covenant for Repairs, though not na- 
mee in the Covenant in the l. I Lev, 
109. and likewiſe may. maintain Covenant in 
the County where its ſuppoſed to be made; 

aliter in Debt, ibid. _. | 


 Shews 1 Covenant, That the Defendant ſhall put 


chat tbe Racks in good Repair, the Houſes, Out-Houſe 
were fixed to and Stables; the Breach was, That the De 
the Stable. fendant permitted the Racks in the Stable to 
de in Decay. It was moved in Arreſt of 
Judgment, that the Plaintiff did not ſet forth 

that the Racks were fix' d in the Stable, and 

ſo Part of the Freehold. By Pollexfen, it 

ought to have been ſhewed, that the Racks 

were ſet up and fixed, alii Fuſticiarii contra, 

Ic ſhall be intended they ſhall be fixed for the 

| Uſe of the Stable. 2 Ventr. 214. | 

Neceſſary Covenant, That the Leſſee ſhould repair 
Timber to be the Houſe, provided, and it was agreed, 
allowed by that the Leſſee ſhould have neceſſary Timber 


Leſſor. to be allowed and delivered by the Leſſor; 


the Leſſor. allowed ſo many Loads of Tim. 
ber, and a general Requeſt was laid : The 
Plaintiff ſhould have alledged a Special Re- 
gqueſt to the Defendant, it was laid in the 
Declaration that a Stranger brought the 
Timber, which was all, for that amounted 
to an Entry on the Leſſee's Poſſeſſion, 

1 Brownl.' 23. Holden and Taylor. 
covenant to Error of a Judgment in Northampton, in a 
find Meat, Writ of Covenant; the Error aſſigned was, 


Drink, Ap- That the Declaration there was ill, becauſe 
parel, and o- 


ther Neceſſa- he declares of a Covenant, whereby the De- 


ries, and fendant covenanted to find the Plaintiff with 
ſhews not Meat, Drink, Apparel and other Neceſſaries, 
what choſe and doth not ſhew in particular what other 


Necellares Things were Neceſſaries, and the Breach 
were. * TE” Mo Tong em was 


4 | | ; 
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was aſſigned as general as the Covenant, | 
(uix.) That he at not find him with Meat, 

Drink, Apparel and other Neceſſaries, and 

doth not ſhew in particular what other Things 

vere neceſſary or not: And per Cur, the De- 
claration was ill. Cro. Fac. 486. Mills and 


” 


Afel. | 5 | 
Meile covenants, That he would not cut Covenant not 
down more Timber growing than ſufficient to cut down 
for needful Reparations of the Building: — — 
The Plaintiff aſſigns a Breach, That he had for Ne 
cut down Timber to the Value of 107. and tion. 
converted it to his own Uſe. Verdict pro Quer. 
Per Cur', it's Erroneous, it is not the fame 
Covenant, and ſo no Breach if he had con- 
verted it to his own Uſe, except it be averred 
that he had cut down more than was neceſ- 
ſar for Reparations. Stiles p. 5. Ming field 
and Sherwood. - © —- | | | 
Defendant covenanted, That he, his Exe- Pleading in 
cutors and Aſſigns, would repair a Mill, the Disjun- 
and alledgeth, That the Mill was defective ive. 
in Reparations; and the Defendant, his Exe- 
cutors and Aſſigns, did not repair it. The 
Declaration was demurred to, becauſe he did 
not alledge that he, nor his Executors or 
Aſſigns, did not repair it. Per Cur, it ought 
to be alledged in the Disjunctive, not in 
the Conjunctive. Cro. Eliz. 348. Colt and 
How. 1 | 


, i Covenants for Reparation, Building, Pleadings, 


In Covenant to repair, and ſo to leave the - 
1Premiſſes repaired ; in the Declaration the 
Plaintiff ſhews the Breach in Sixty Rood, &c. 
Defendant pleads That one Barn was pulled 
down by the Plaintiff's Conſent ; and as _ 

| the 
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che reſt that they were repaired and ſo left. To 
which the Plaintiff demurred generally, the 
Particular particular, B 


icular, Breach being not anſwered. Pe- 
Breach not Zales, he ſhould have either taken Iſſue rea. 
anſwered. ravit, the Particulars, or to ſay they were 
not in decaſu modo & forma, 2 Keb. 298, Man- 

; woos. and Inghemn.; 
Plaintiff declares, That he let to the De. 
fendant an Houſe, and that he covenanted to 
Plea, That repair it. Defendant pleads it was ſufficient 
ie was ſuffi- ly repaired before the Action brought. Plain- IM th 
ciently re- tiff demurs, becauſe he doth not plead that 
he Adion he himſelf did it. Reling and Rainsford incli- H 
brought. ned againſt the Demurrer, for be it repaired N 
_ tho' by any Body, the Plaintiff hath no Di- I 
mages nor Cauſe of Action. T»iſden doubt- Wl P!« 
ed ; afterwards they waved the Demurrer, 80 


1 Ventr. 38. > Keb. 535. SI Pl 
Concordexe- Defendant pleads, That after the Decay Mare 
cuted, plead- he made ſuch a Concord, that the Plainti the 


math ſhould take 30 . and fiich Goods in Satis- 
5s faction of that Deſtruction, &c. and ſhew: 

it to be executed : On Demurrer it was held 

the Plea was good. Tho' when an Action 


is grounded upon a Deed, it cannot be diſ- 
charged unleſs by Deed ; as a Bond with den 
Condition cannot be diſcharged by Contract. ¶ Mo 
But this Plea here is not pleaded in Diſcharge Ir 
of the Covenant, but only for the Damages for, 
which are demanded by Reaſon of the e 
Breach of the Covenant, and the Covenant . 
remains. And in every Action where only Ne 
Amends is demanded by Way of Damages, Mut 
Accord executed is a good Bar in diſcharge he ] 
of them, and ſo adjudged ; Cr. Fac. 199. Alden ©? 
*Breach, That and Blague. ts „ | litio 
theklonſewas In Covenant for not Reparations, the Lites 


burnt down __.*.* | 
by N-gii- Plaintiff ſhews for *Breach, that the Houſe 


gence. was 


Che Law of Covenants. | 

was burnt down thro' the Negligence of the 
Defendant, & and that he did not repair 
it. Defendant traverſeth, that it was not 


burnt down, prout, &c. And it was adjudged 
an ill Traverſe, becauſe the Defendant's not 


repairing it. is the Subſtantial Part, and the 
other but Inducent, 24 Car. 1. Allen and 


Reeves's Caſe, cited Harder. 70. But in Stiles, 


the Caſe is thus : | 


Plaintiff declares, and ſhews, that one of 


the Houſes was burnt down by Negligence. 


Defendant pleads a ſpecial Plea ; That the 


Houſe which was burnt, was not burnt by 
Negligence, nor with common Fire, as the 
Plaintiff hath declared; and as to the reſt 
pleads the general Iſſue, that they were in 
good Repairs at the End of the Term. This 


39 


Jah 2 
4 


Plea contains a Negative Pregnant, for there Negatire 
are Two Matters offered in Iſſue : 1. That Pregnant. 


the Houſe was not burnt down by common 
Fire. 2. That it was not burned by the 
Negligence of the Party. It ought to have 
been demurred to, but there was a Verdict, 
Stiles 88. | 
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o repaired. It is in the Election of the Leſ- 
for, either to give Notice, or if Leſſee 
do not repair, during the Term, to bring 


FE >. co FI 


out Leave, after the "Term ended, to repair 


c » 


'enant was abſolute, and the ſecond Con- 
tional, and one ſhall not take away the 
Lifect of the other, 2 Rol. Rep. 259, 


— 


c oa. 


— 
- 


he Houſe, he is a Treſpaſſer. The firſt Co- 


F | „ 


Leſſee covenants to repair an Houſe to him Covenant to 
demiſed, during the Term, within Three repair after 


Months after Notice given, and to leave it Notice, and 
to le:ve it ſo 


repaired. 


-ovenant ; and that they were ſeveral Co- geveral Cove. 
'enants. And that if the Leſſee comes with- nants. | 


1 

x60 The Law of Covenants, 
The Breach aſſigned in hoc ; Whereas the 
Defendant being Leſſee for Years, covenan- 
ted at the End of the Term to leave and 
ield wp the Tenements well repaired to the | 
Bar by Diſſei- Plaintiff, and that he had not left, &. De. , 
ſin. fendant pleaded, That one Blunt was ſeiſed 
in Fee until by the Plaintiff, difſeiſed, who } 
£ 


4 


let to the Defendant; and afterwards Blur 
re-entered, who infeoffed F. S. who is yet 
ſeiſed, &. adjudged upon Demurrer a good r 


Bar, Cr. Eliz. 656. Andrews and Needbam. h 
It ſufficeth Leſſee covenants to repair the Houſe well p 
to aſſign the from Time to Time, during the Term, and i 


— te at the End of the Term to leave the ſame 
enera'as well repaired to the Leſſor ; and afligns for 9 


nant 0. Breach, that he did not leave it well repa. h. 
red at the End of the Term; the Breach i v. 
good, tho he doth not ſhew in what Point it ʒ; i n. 
not repaired : But if the Defendant had plea- ¶ ti 

ded, that at the End of the Term he had de. 
livered it up well repaired; then, if the Plain- by 
tiff will aſſign any Breach, he ought to ſhew IF P. 
in what Particular it was not repaired, ſo li 
as the Defendant might give particular An. he 
ſwer to it, Cr. Fac. 170. Hancock and m 
Feild. : „ th 
Covenant to The Plaintiff declares ( inter alia,) of 1 de 
repair all the Covenant to repair all the Pales of a Garden Fc 
Pales on. demiſed, (exceping the Pales on the Eal-IW th. 
| nn Side) and aſſigned a Breach in not repairing ll X. 
— ſhews the Pales contra formam Conventions ; but I afc 
not the De- ſhews not that the Defect was in the Pals br: 
fe& was in not excepted. Defendant pleads, He had re-: ¶ be: 
the Palesnot paired the Pales according to the Covenant, ſh co 
excepted. and Iſſue upon it, and Verdict pro Quer. u En 
was moved in Arreſt of Judgment, that the de! 
Breach was not ſufficiently alledged, for th De 
Defect might be in the Pales excepted, Se the 


WW yon 


The Law of Covenants. 


— allotar”, for it ſhall be intended after a 


Verdict, who had given Damages to the 


Plaintiff, that the Defect was in the Pales to 


be repaired by the Covenant, Et eo potius, be- 
cauſe the Iſſue was as to Repairs according to 


the Covenant; but it was agreed, if the Deft 


had demurred, Judgment ought to have been 


given for him, Sir Thomas Fones, B. R 125. 


1 61 


The Plaintiff aſſigned a Breach in Non. Diſcharge Os 
reparations ; Defendant pleads, the Plaintiff all Repara= 


had acquirted-and diſcharged him of all Re- tion 


parations. Plaintiff demurred. Per Cur”, this 
is an Acquittance and Diſcharge of the Re- 
arattons for the Time paſt, as well as the 


ime to come, and amounts to as much as if 


he had releaſed that Covenant ; but the Co- 
venant being broken, that Diſcharge ſhall 
not take away the Action on the Obliga- 
tion, which was once forfeited, 3 Leon. 69. 

Covenant upon a Leaſe for Years, made 


by the Plaintiff to the Defendant, of a 


Park, &c. for Five Years, if ſhe ſhould fo long 


live; in which the Leſſee covenants for her, 


her Executors and Aſſigns, to keep the Pre- 
miſles in good Reparation, and ſo to leave 
them at the End of the Term; and alſo to 
deliver to the Plaintiff (upon Notice given) 
Four Bucks and Four Does in Seaſon, during 


the Life of the Plaintiff, in every of the ſaid 
forch And after the Expiration of the 


s pleaded. 


aforeſaid Term of Five Years , Plaintiff Confru&ion. 


brought Covenant, and aſſigned the Breach, 
becauſe that in the End of the Term he had 


committed Waſte, and becauſe that after the 
End of the Term the Defendant refuſed to 


deliver the Deer. Now the Delivery of the 


Deer are during the Life of the Plaintiff, yer 
they are alfo every of 5 aforeſaid Years, 
1 | 55 
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In fine Ter- 


The Law of Covenants. 
and therefore it was reſolved, that ſhe ſhdll 
not have them during her Lite, though it be 
in fine Termini, and not ad finem Terminum, 
yet it ſhall be intended a Breach of Cove- 


min, & nant; Action well lies, Pop. 146. Talbot ver- 


finem Ter- 


mi num. 


ſus Sir Walter Lacer. SIT 

In covenant to repair, Defendant pleads, 
That the Houſe was burnt by Caſualty ; its 
no Plea, Stiles 162. Compton and Allen. Leſſee 
covenants to repair a Park, and in the End 
of the Term to leave it ſufficiently repaired, 
Breach quod non reparavir, but in the End of 
the Term fecit vaſtum, (vix.) in permittends 
the Pale to Decay, it's good, tho' the End of 
the Term is an Inſtant of Time in which 
a Thing cannot be ſaid properly to be done, 

yet it may be permitted, 2 Rol. Rep. 38. 
Covenant, for that he let to R. M. quoddam 
molendinum aquaticum in Paroch de S. & omnia di- 
mus edificia aquas, aquarum curſus Ripas | Ang 
Dams Idicto molendino adiacen ſpectan & pertinen 
for Twenty one Years, and he covenanted to 
repair the Houſes of the ſaid Mill, the Flood- 
gates, &c. The Breach was aſſigned for not 


| Notrepairing Tepairing of the Mill and Mill-banks, and 


a Mill. 


for not leaving the Mill- ſtones; and Excep- 
tion was taken, becauſe he ſhews not in what 
Vill the Millbanks were, ſed non Allecatur, for 
they ſhall be intended to be in the ſame Vill 
where the Mill is. 2. Becauſe it was not ſhewn 
whether it were a Corn-Mill or a Fulling- 
Mill, ſed not allocat, for all is one, the Breach 
being aſſigned for not repairing. It was allo 
moved, that there were Three Breaches al- 
ſigned, and the Deſendant having demurredu 

on the whole Declaration, the Plaintiff ought 
to have Judgment for them, wherein the 


Breach was well aſſigned, and of that Opi- 
| | | nion 
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nion was all the Court, for they are as ſeveral 


Actions, 2 557. Breſſeys Cale. 

Covenant for not building of an Houſe ; Covenant to 
Defendant covenanted, that he would ercct build. unleſ3 
Three Houſes upon ſuch Land demiſed to A rem. by 
him, unleſs he were reſtrained by the King's tion 


Proclamation. Defendant pleaded, ſuch a 


Day and Year the King made a Proclama- Pleading Pro- 
tion to reſtrain Building. Plaintiff demurs, clamation. 


becauſe a Proclamation was pleaded, and no 
Place expreſſed where the Proclamation was 
made, and fo no Venue, if Iſſue ſhould be 1 
joined; alſo, becauſe it is not pleaded to 


have been ſ#b magno Si Angliæ, for a Pro- 
clamation binds not, unleſs it be under the 
great Seal; and if it be denied, there can be 
no Iſſue thereupon, (but only zull tiell Re- 
cord) which cannot be, unlefs he pleads it to be 
ſub magno Sigillo, Cr. Car. 180, Keily and Manning. 


Covenant and declares upon a Leaſe made 
by the Queen to George Baker, and brought 
the Reverſion to himſelf by divers mean Con- 
veyances, and brought the Term to the De- 
fendant by a que Eſtate he had by divers gue gate, 
mean Conveyances in general, concurrentibus 


tis quæ in jure requiruntur, and aſſigns divers 


Breaches in not repairing the Premiſſes. De- 
fendant pleads, non infregit Conventiones. Plain- Non infrez:t 
tiff demurs, and Judgment for him. The Conventions = 
pleading an Eſtate in a Term in either Per. Pleaded, when 
ſon, under whom he does not claim, but is a 5 2 
Stranger, is good, ſor he is not privy to the ,a.4 
Eſtate and Conveyances to a Stranger; but 
to plead an Eſtate in himſelf in a Term, or in 
any other under whom he claims, is not good. 

The Plea is too general. T. Several Brea- 


ches being alledged. 2. Two Negatives can- 


not make a good Iſſue, and the Breachcs in 
| W 2 > mow 
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Covenant to 
r pair. 
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non reparando, ideo non infregi by cannot be good, 
3 Lev. 19. Pitt and Ruſſel, 


| Declaration in Covenant broken by Aſ- 


ſignee againſt an Executor, for not re- 
pairing an Houſe and Utenſils contai- 
ned in a Schedule; Aſſignee makes a 
Leaſe to the Teſtator, Schedule recited ; 
Allignor dies ſeiſed; the Tenements de- 
ſcend to his Daughter, who married the 
Plaintiff. | 


* 


Et di R. J. pro ſeipſo, Execatoribas, Admi- 
; 125 & eorum quolibet, pen 


niſtrator & Aſegnar 
it 


Indenturam prædictam convenit & conceſſit ad & 


cum dicto T. H. Hæred, Executor, Adminiſtra- 


1 


tor, & Aſſignat' ſurs, quod ipſe dic R. J. Execu- 
tor, Adminiſtrator, & Alſenar ſui, aliquis aut 


unus eorum de tempore in tempus, durante continua 


tione dictæ Dimiſſonis ad ejus & eorum five ali- 


cujus eorum propria Cuſtagia & Onera bene G 
ſufficien' repararent, manutenerent & cuſtodirent, 
dictum Domum, & dictam Wharfam, & onnig 
Fernacem Ciſternas & Vaſa, [ Anglice,uocat' Coo- 
lers, ] tunc exiſten in & ſuper dicta Præmiſſa, & 


omnia alia, Ciſternas & Vaſa, ¶ Anglice, wocat 


Coolers, ] quæ poſtea erect eſſent infradict Præ- 
miſſa ſe aliquam partem inde & res per Indentur 


præd dimiſ & mentionat in Schedula indentat 


dicte Indenture annex & onmia palos fenſuras & 
inclauſur dict dimifſ* præmiſſis pertin in bon & 
ſuſficien reparationibus & eadem pramis ſic bene 
& ſuſſicien repararat manutent & cuſtodit in fine 
difti Termini per diff ſudenturam conceſ. foru- 
factur ſive al Determinatione dictæ Dimiſſionit 
reliquerent C ſurſum redderent ditto T. H. Hæred 
ſive Aſſignat ſus. Et præd W. D. in facto dicit 
quod præd R. J. virtute Dimiſ pred intra- 
vir, &c. | Ev 
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Et idem W. D. ulterius in facto dicit quod poſt Breach af. 
confeftion' Indentur præd & ante expirationem ligned. 
æd Termini & durante continuatione dict Di- 
mi. (viz.) primo Die Martii Anno Dom 1657. 
Magna pars Domms præud diſcoopert a fuit pro def 
Tegulations, [ Anglice, Tiling,] per quod Tig- 
ni [ Anglice, the Rafters,] & trabes & mare- 
mium Domus præd putrid ruinoſa & in magno 
decaſu devenerunt & maremium & ſubſtruc- 
riones, [ Anglice, Underpinnings,] Domus præd 
fra fuer & in magno decaſu pro defectu Repa- 
rations && Emendationis. & Aſſeres, [Anglice, 
Boards,] onmnium camerarum Domus præd di- 
rupt 22 3 fuer & in magno decaſu devene= 
runt pro Tous Vitreations, [ Anglice, Glazing,] 
& Emendationis & Wharfa prædicta parcel! Di- 
miſſ” 8 pro defectu Aſſerum & Lignariorum 
 [Anghice, Planks and Piles, ] ruinoſa & in mag- 
no decaſu fuit, & reparatione & emendatione 
magnopere indigebat. Et pali & ſepes, (viz.) 
quadraginta perticat palorum & octoginta parti- 
cat ſepium præd dimifſ* premif” ſpectan &“ 
pertinen frad & proſtrat & in magno decaſu 
fuer pro defectu Reparationis & — on + 
adtunc ſcil Dig & Anno ult ſupradictis for- 
nax præd ac pred Vaſa [ Anglice, Coolers, | in 
 Schedula præd Indentur præd Annen mentionat 
adrunc & tempore confectione Indentur præd Do- 
mui præd annexat & parcell liberi Tenementi 
ejuſdem Domis exiſten tae in magno decaſw 
fuer pro defectu Reparationis & Emendationis. 
Et Ciſterne & Canales, [ Anglice, Gutters, ] in 
eadem Schedula filiter mentionat adtunc & tem- 
pore confectionis Indenture prædicte Domui pred 
annexat & * libri Tenementi ejuſdem Domi: 
exiſten fract fuer & in magno decaſu pro de- 
fectu Reparationi & Emendationis prædictoqus 
R. J. omnia & ſengula Præmiſſa præd fic irre- 80 
| - "+4 parat | 
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Bar, quod diſ- 
cooperturam 
meſſuagi: quod 
fait reparet” 
de tempore in 
tempus, Cr 
tra ver ſe le 
Breach. 
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parat & in decaſu in fine termini pred efſe per- 
miſit contra formam & effectum Conventionis 

ed. Et fic idem W. dicit quod nec pred 
R. J. in vita ſua nec præfat T, H. poſt ipſius 
R. J. mortem licet ſepius requißt, &. con ven- 
tionem præd de eo quod præd R. pro ſeipſo, and 
ſo recite the Covenant ut ſupra, to Aſſignat' 
ſuis præfut W. D. & A. Uxor ejus in Vita ejuſ= 
dem Anne ſive eidem W. D. poſt ejuſdem Anne 
mortem [eu eorum alteri tenuerunt ſeu eorum alteri 
tenuit ſed infregeret & illi eadem W. D. tenere 
præd R. J. in vita ſua & pred T. H. poſt ipſins 
R. J. mortem omuino contradixerunt & præd 
T. H. adbuc contradicit ad damn ipſius W. D. 
&c. & inde, &c. e We 

Et modo ad hunc Diem ſcil Diem Mercurii prox' 
poſt Odi ab. Sancti Hillarii iſto eodem Termino uſq; - 
quem Diem præd T. H. habuit licentiam ad billam 
præd interloquend & tunc ad reſpond', &C. coram 
Dam Rege apud Weſtm' vener tam pred. W. D. 
per Attornat ſuum præd quam 2 T. H. per 
T. B. Attorn ſuum. Et idem T. H. Def vin 
O& injur quando dicit. „ | 


Quod actio non quia quoad | fraction conven- 


 tionis præd in præd diſcoopertura domi prad pro 


defectu tegulationis inde in narratione pred” ſupe- 
rius in ea parte mentionat idem T. H. dicit quod 
Domus præd de tempore in tempus & ad omnia 


tempora durante Termino præd nec non ad finem 


Traverſe. | 


Plea, al auter 
part de Breach, 


ejuſdem Termini per præd Indentur ſuperius con- 
ce bene & ſahkeienter reparat 1 & cu- 
ffodit fuit ſecundum formam & effectum Con- 
wentionis'prad R. J. in ea parte prædict abſque 
hoc quod magna pars Domus prædict diſcooperta 


fuit pro — tegulationis inde modo & forma 


prout pred” W. D. ſuperius verſus eundem T. H. 
inde narravit & hoc parratus eſt verificare,” 80. 
Et quead pred fraftionem Conventionis pred , 
e 3:2 "a 
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pred muris & ſubſtruitionibus præd Domus pro de- 
fectu Reparationis Emendatimmis inde. in narra- 


' tion præd ſuperius in ed Parte mentionat” idem 


T. H. dicit quod muri & ſubſtruction Domns 


præd de tempore in tempus &. ad omnia tem pora 


durante Termino pred nec non ad finem ejuſllem 


Termini per Indentur præd ſuperius conceſſ * bene 


& ſufficien reparat manutent & cuſtodit fuer ſe- 
cundum formam &. (Hfectum Conventionis præfut 


R. J. in ea parte præd abſq; hoc quod præd muri 


& ſubſtruttionis Domi pred vel aliqus eorundem 


fuer fract & in magno decaſu pro defrctu Repara- 


tionis & Emendationis inde modo & forma prout 


præd W. D. ſuperius verſus eundem T. H. inde 
narravit & hoc paratus eſt verificare, &c. (and 


* 
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de petit judicium pærcludi; non debet quia quoad Rqlic.. 


ſo of Seven more Pleas to the Particulars,) 
2 placitum præd T. H. modo & forma præd 


ſuperius in ed parte placitat quoad præd diſcoopertur 


Domus præd pro defectu tegulationis inde in nar- 


ratione præd ſuperius in ed parte mentionat. Idem 


W. D. ut prius dicit quod e, pars Domus diſ-— 


cooperta fuit pro defettu "eg :tionts inde modo & 
forma prout ipſe idem W. D. ſuperius inde narra- 
vit. Et hoc petit quod inquiratus per patriam & 
præd T. H. inde ſi liter, &c. And ſo the 
Plaintiff replies ſeveral to all the Pleas, and 
takes Iſſue upon the Traverſe. 8 
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Covenant fer Reparation ; where to be tried. 


Declares of a Leaſe made in Hampſhire, | of 


2 Meſſuage in Barxſhire, and aſſigns a Breach 


Breach Locz". for not repairing an Houſe. Defendant 


Nen infreg't 
con vent ii nem. 


pleads, Non infregit con ventionem, and Iſſue 
was tried in Hampſhire, where it is ſuppoſed 
the Covenant is made. Verdict pro Quer. 
Moved in Arreſt, that it ought have been 
tried in Berkſhire, where the Houſe is, and the 
Repairs to be made, and ſo per Cur', it ought 
to be. The Breach is in not repairing, and 


the Hue is non infregit conventionem : This 


ſhall be intended only in anſwer to the 
Breach, (viz.) That he had not broken the 
Covenant for want of Repairs, and ſo this is 


the only Matter triable, and only where the 


Houſe lies, 1 Lev. 114. Gilbert and Martin 
1 Keb. 575, 601. meſme Caſe, the Plainti 


* 


has made his Breach Local in not repairing, 
and the Iſſue nan infregit conventionem, refers 


- ſpecially to that. This is a Special Iſſue, as 


well as if the Defendant had pleaded that the 
Houſe was in good Repair, Ray. 85. meſme 


GG - 


Afignment and paying the kent by the Aſ- 


ſignee to the Plaintiff ; the Reverſioner is no 
Plea, for the Aſſignee and his Executors are 


| Credle with the Breach of this Covenant, 


that neither by the Aſſignment over of his 
Eſtate, nor by any Act he can do, can he diſ- 
charge himſelf or his Executor having Aſ- 


| ſets, ſo long as the Leſſor continues the Re- 


verſion in him; and tho he afligns it over, 
his Aſſignee ſhall have it, for the Executors 


are not chargeable by Privity of Contract, 


but by the Covenant it ſelf ; and by the ex- 
%%%Fͤ;ͥj˙] Rs preſs 
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The Lawof Covenants. 
| preſs Words of the Star. 32 H. 8. it being a 
Covenant in Fair, which runs with the Land. 
Aliter, of a Covenant in Law, or of a Rent 
which is created by Reaſon of the Contract, 
and it is by Reaſon of the Profits 
Land, wherein none is, longer chargea 
with them, than the Privity of the 
continues with them, Cr. Fac. 521 
Cumberland, Cro. Car. 58. and therefore in Co- 
venant to repair within a Month after War- 
ning. Defendant pleads, long Time before 
that Warning he affined over to F. S. who 
had always after paid his Rent; and the 


Plaintiff accepted it, and avers Performance 
of all the Covenants till the Aſſignment. It's 
an ill Plea, for he may charge the Leſſee or 


Aſſignee at his Election, Cr. Fac. 309. Ber- 
. Godſcall. e | 

Leaſe to Baron and Feme, and they cove- 
nanted to do no Waſte, or to repair Houſes. 


Baron dies, Feme ſurviveth and holds in; if 


the Wife commit Waſte, or not repair the 


Houſes, no Action lies againſt the Wife, for 


to ſuch a Leaſe the Wite is tied to pay the 
Rent, or to perform a Condition made by 


the Part of the Leſſor, but not to obſerve or 


perform Covenants of the Leſſee, 1 Bromul. 3 1. 
Covenant to repair an Houſe; if Leſſee 
comes after the Term without Licence to re- 
pair it, he is a Treſpaſſor, 2 Rel. Rep. 250. 
Leffee for Years covenants at the End of 
the Term to leave and yeild up the Tene- 
ments well repaired to the Plaintiff; and the 


Breach was, that he had not left ic ſo. De- 
fendant pleads, that one Blunt was ſeiſed in 


Fee until by the Plaintiff difſ2iſed, who let 
to the Defendant ; and after Blunt re-enter'd, 
who.enfeoff'd F. S. who is yer ſeiſed, and 

r TEENS 5 ; on 
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on Demurrer held a good Bar, Cr. El: 656, 


We. 


* Andrews and Needbam. This Caſe before. - 


The Breach was, That the Defendant did 
not repair. He pleads generally, Quod repa- 
ravit, this was held a good Iſſue after a Ver- 
dict, 2 Mod. 176. Harman's Caſe. | 


— — — ” * — — _ — 
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SA XC --- 
Covenant that he had | good Power and lawful Au- 
5 e Phority. = 8 
Ce is, That Bradſhaw, by his Inden- 
\_/ ture dated, &c. demiſed to Fohn Sal. 


mond divers Lands andTenements in S. for the 
Term of Six Years, if R. R. Son of N. R. 


- ſhould ſo long live, and covenants by the 
ſame Indenture with Salmond, that the ſaid 


Bradſhaw then had full Power and lawful Au- 
thority to demiſe the Premiſſes according to 
the Form and Effect of the ſame Indenture. 
Salmond for Breach of the ſaid Covenant in 
Fact, ſaith, that Bradſhaw at the Time of the 


making the ſaid Indenture had not full Pow- 


er and lawful Authority to demiſe the Pre- 
miſſes according to the Form and Effect of 
the ſaid Indenture, Er ſic pred” Robertus con- 
ventionem ſuam pred cum eodem Johan in 


bi parte non tenuit ſed illam penitus infregit. 
| Bradſhaw pleads Concord, Cc. Salmond denies 
the Concord, and it was found for him. 


Bradſhaw brought a Writ of Error in the Ex- 

ebequer-Chamber, and aſſigns Two Errors for 

the Inſufficiency of the Court. 1. That the 

Plaintiff had not averred that the ſaid R. R. 

was living at the Time of the 8 — 
5 EE | men 
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ment of the Leaſe, nor at the Time of the 
Action brought, Sed non allocatur, for the 
Ce venant refers to the Time of the Leaſe 
made, and then, be R. R. alive or dead the 
Action hes ; for if he be dead before the 
Leaſe, then the Leaſe is abſolute ; and if he 
dies afrer the Leaſe, and before the Action 
brought, yet the Action lies, and Conſide- 
ration thereof ſhall: be had in Damages. 


2. That Salinond in his Count had not ſhewed 


what Perſon had Fare, Right, Title, or 
Intereſt in the Lands demiſed at the Time of 
the making the Indenture, by which it may 
appear ta the Court, that Bradſhaw had not 


27% 


full Power, &. But per Cur, the Aſſign- Breach. 


ment of the Breach is good, for he had per- 


ſued the Words of the Covenant Negative, 


and it lies more properly in the Notice of the 


Leſſor what Eſtate he had in the Land, than 


the Leſſee who is a Stranger to it; and there- 
fore the Defendant ought to ſhew what Eſtate 
he had inthe Land at the Time of the Demiſe 


made, by which it may appear to the Court 


that he had full Power and lawful Autho- 


rity, &. 9 Rep. 60. b. Robert Bradſhaw's Caſe, 
Cr. Fac. 304. meſme Cale, 1 Cro. 176. other- 


wiſe in Debt upon an Obligation with Con- 


dition to perform Covenants, Cro. Car. ibid. 


C HAP. 
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CHAP. XX. 


Covenant: for quiet Enjoyment. Pleadings. E. 


Vid. 1 Keb. 
937. 


SE RE is a Diverſity between a Cove. 


viction or Diſturbance how to be pleaded; or 
what amounts to a Breach of the Covenant, is 


reſpect of the Word Conſtruction. 
Eviction or Diſturbance, how to be pleaded. 


nant in Law and an expreſs Covenant, 
The Defendant leaſed to the Plaintiff an 


Houſe by the Words, ¶ Demiſe and Grant,] 


which Words import a Covenant in Law; 
and the Leſſor covenanted, that the Leſſee 
ſhall enjoy the Houſe during the Term, with - 
out Eviction by the Leſſor, or any claiming 
under him, (which expreſsCovenant was nar- 


_ rower than the other) and gave Bond to per- 


By Breach of 
Covenant in 
Law the Ob- 
Jggation is 


forfeited. 


Eigne Title. 


form Covenants. The Plaintiff. grants this 
Term over to a Stranger. The Plaintiff aſ- 
ſigned for Breach, that one S. entered upon 
the Aſſignee, and in Ejectment recovered a- 
gainſt the Aſſignee. Debt was brought. Per 
Cur, by this Covenant in Law the Aſſig- 
nee ſhall have a Writ of Covenant, and for 
this Breach of the Covenant in Law the Ob- 
ligation was forfeited. But becauſe the Plain- 
tiff did not ſhew that S. had an Eigne Title, 
(for otherwiſe the Covenant in Law was not 
broken) therefore Judgment againſt the 
Plaintiff, 4 Rep. 80. b. Nokes's Cale, Cr. E. 
674. meſme Cale. And, 1 
Regularly no Covenant lies upon the 


Word, [ Demiſi,] unleſs in Caſe of Eviction 


of Leſſee, and actual Ouſter or Expulſion by 


the Leſſor or a Stranger. D. Was 
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D. was bound to H. upon Condition that 

H. and his Heirs might enjoy certain Copy- 

hold Lands ſurrendered to him; the Defen- 

dant pleads the Surrender, and that the 

Plaintiff entered, and might have enjoyed the 

Lands. Plaintiff replies, that after his En- 

try one E. entered upon him and ouſted him. | 

Per Cur, the Replication is ill, becauſe he Shew E. 

did not ſhew he was evicted out of the Land viRion by 

by lawful Title, for elſe he had his Remedy 

againſt the wrong Doer, Vaughan 121, 122. 


Hammond's Cale. | : 
The Condition was, that he ſhould enjoy He muft 


and why, 


ſuch Lands without Eviction : The Breach ſhew not o- 


was aſſigned in the Recovery by Verdict in good Ti. 


Ejectment, upon a Leaſe made by one E ſex, tie, but eigne 


and ſhews not what Title Eſſex had to make Titie; and 
the Leaſe, but avers that Eſſex had good Ti- why. 
tle, and it might be he had Title derived from 
the Plaintiff after the Obligation made, and 
therefore he ought to ſne that he had good 
and eigne Title before the Leaſe made; and 
in the Excbequer- Chamber the Replication 
was held ill, Cr. Fac. 315. Kirby and Hanſaker, 
2 Sand. Hele and Wotton, 177, 178. 1 Lev. 301. 
2 Lev. 37. Moo. 861. Hob. 34. Tho this was 
after a Verdict. | 
Covenant and declares, that the Defen 

dant let to him ſuch Land, and covenanted to 
lave r. neee 1 =, ons, : 
or Expulſions. Detendant pleads, F. S. ouſt- 70 
ed hien by an bab fac poſſeſſion. Plaintiff de- — 
murs: The Plea is ill, for Two Cauſes; 1. Be- pleaded. 
cauſe he pleads Expulſion by an Execution, 
without ſhewing any Judgment : He ought 
to have ſaid, that J. S. brought Ejectment, 
upon which taliter froceſſum fuit quod conſide- 
ratum fuit, that he ſhall recover; and Ges 

| this 


lawful Title, . 


* 
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this ſued an hab fac poſſeſſion. 2. He ought 
to have ſhewed that J. S. had legal Title be 


fore the Leaſe, upon which he brought the 
Covenant ex- Action; for the Covenant doth not extend 


dends to but to Expulſions upon eigne Droit, and perhaps 


Expulſion up- in this Caſe J. S. might recover by Vertue 
on eigne Th of a Leaſe made to him by the Plaintiff him- 
lelf, 1 Lev. 83. Nicholas and Pullin, 2 Keb. 379. 
One covenants with J. S. that he ſhall en- 

joy the Land; and farther, that A. a Farmer 


of the Tythes, ſhall pay 87. - Annum, and 


is bound to Performance. In Debt on the 
Plead he had Bond, it is good to plead Performance of the 
performed Covenants, ex parte ſua per implend', for this 
— 3 implies the Farmer had paid the 8 J. and ex- 
— | nge of that need not to be, Dyer 
23 El. 372, 373 · 3 
plaintiff * 14 ay that Sir Jobn Swinnerton 
Quiztlyro let to him, &c. and covenants, that the 
enjoy with. Plaintiff ſhould quietly enjoy it during the 
— — Term, without the Let or Diſturbance of 
nce of him, . 8 - 

Ge. or any him, his Heirs or Aſſigns, or of any other 
other Perſon Perſon by or through his Means, Title or Pro- 
by or through curement; and ſhews for Breach, that the 
_ Means, I- Lord Peters by Fine granted the Land to 
re or Pre Sir Fobn Swinnerton and his Wife (the De. 
fendant), and to the Heirs of Sir John, and 
that this Fine was ſo levied by the means of Sir 

Fobn, and that after he made the Leaſe to the 
Plaintiff, Sir Fohn died; his Wife enters, who 

was Excutrix. Per Cur, the Action lies; tho 

ſhe claims by Title derived from another, yet 

ſhe claims by hi Means, Cr. Fac. 657. 2 Rol. 

Rep. 286. Butler verſus Lady Swinnerton. * 

| For tho? in Point of Eſtate the Wife was 11 

by the Lord Peters, yet this was by Mcans of 

the Purchaſe and Procurement of her Hus 

band , for this was procured to make her 
4 a Join 
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a Jointure. And if he make a Leaſe, and | 
Leſſee grants it over, and after he makes a 

ſecond Leaſe with ſuch Words; if this Lef- 

ſee be ejected by the Aſſignee of the firſt 

Leſſee, it is a Breach of the Covenant, be- 

cauſe this is by Means of the Covenantor, | 
alcho' not hs At: And this Covenant pro- Where the 
vides as well againſt lawful Entries by bis Words ex- 
Means and Procurement, As againſt tortious; . 
and this Word [ Tirle,] does not refer to Di- tries s cot 
ſturbance, but to Eſtate. Tenant in Tail tious En- 
makes a Leaſe, and covenants that the Leſ- tries. 

ſee ſhall enjoy againſt him and all claiming I,] to 


under him; if he dies, and his Iſſue ouſts the what itrefers. | 


Leſſee, the Covenant is broken: For tho' he 
is in pro formam Doni, yet it is by Deſcent 
from the Father, and ſo by his Means, tho” 
not his Title. But if the Iflue make ſuch a 
Leaſe and Covenant, and the Ifſue of the 
Iſſue enter, it is not broken, becauſe he is 
not in by his Means, but by diſcent, which is 
by Act in Law & per formam Doni, Palmer 
339, 340. The Lady Swinnerton's Caſe. 
Aſſignee brings Covenant againſt the Aſ- 
ſignor for being diſturbed in Non-enjoyment 
quietly. Defendanr pleads 40 J. accepted of ol. accept- 
him in Diſcharge of the Wrong: After, Af ed in Satii- 
ſignee brings Covenant againſt the Executor faction plea- 
of the Leſſor, who pleads this Acceptance: 
It's no Plea. Had he pleaded the Acceptance 
of the 40 l. in Satisfaction of the Covenant, 
it might have been good, Stiles 300. Whitway 
and Pinſent. e | 
Leſſor, Tenant for Life, lets for Twenty 
one Years, and covenants that he had nor 
done any Act to prejudice the ſaid Leaſe. but 
that he ſhould enjoy it againſt all Perſons. 
Tenant for Life diss, the Leſſor in Reverſion 
enters : 


_ 


5 © enters: Leſſee ſues. the Executors. The 
Action lies not, for the laſt Words refer to 
rr any Thing the firſt Words, | for any 2 done by bim, ] 

done by them] Cr. Elix. 615. Garvis and Pead. 


how extend If Tenant for Life makes a Leaſe for Twen- 
Vears, and covenants that the Defendant 
Diverſity be- ſhall enjoy it daring the Term, that ſhall be 
eween Idu · conſtrued during his Life, for the Term end- 
Tenn and eth by his Death. Aliter, if the Covenant 
[during the had been during the Term of Twenty Years, 
Term of 1 Brownl. 22. Brag and Wiſeman. | 
ſo many Covenant was, that the Leſſee and his Aſ 
Years} *' fignees ſhould enjoy it, without theLet or In- 
terruption of F. E. and all others claiming 
under the ſaid F. E. The Breach aſſigned 
was, becauſe he was ouſted by J. S. who 
claims under the Title of F. E. and does not 
ſhew how he claims under his Intereſt, nor 
by what Conveyance : It's ill, tho' he be a 
Stranger, Cr. El. 823. White and Ewert. 
What Suits amount to a Breach of Cove- 
nant for quiet Enjoyment ; Vid. Breach as to 
Suits. Bo” PE | pt 
Vaughan 1 18. in Bickerſtaff and Hays's Caſe, 
is very plain what the Law is. 
All Covenants between the Leſſor and the 
Leſſee are Covenants in Law, or Expreſs. By 
Covenant in Law, the Leſſee is to enjoy his 
Leaſe againſt the lawful Entry, Eviction or 
Interruption of any Man, but not againſt 
tortious Entries, Evictions or Interruptions ; 
and the Reaſon of the Law is clear and ſo- 
lid, beCauſe againſt tortious Acts the Leſſee 
hath proper Remedy againſt the wrongDoers; 
by the ſame Reaſon, if the Leſſee be by ex- 
preſs Covenant to enjoy the Term, (or to en- 
joy it againſt all Men, which is the ſame) 
he ſhall not have Action of Covenant _ 
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| the Leſſor, unleſs he be legally ouſted or e- 


vided ; for if he is ouſted tortiouſly by any 


Stranger, he hath legal Remedy ; but if the - 


Leſſor expreſly covenants that the Leſſee ſhall 
enjoy his Term without the Entry or Inter- 
ruption of any, whether ſuch Entry and 
Interruption be lawful or tortious, there the 
Leſſor Rall be charged by Action of Cove 
nant for the tortious Entry of a Stranger, 
becauſe no other Meaning can be given o 
the Covenant. 7 

Elias Tiſdale brought Covenant againſt 
Sir William Eſſex, and declared, that Sir Mi- 


' liam comvenit permiſit & agretavit ad & cum 
fred” Elia, quod ipſe idem Elias, havret occupa- 
ret & gaaderet, certain Lands for Seven Tear 
into which he entered, and one Elfng had 
_ ejected him, and kept him out ever fince. Re- 


ſolved, becauſe no Title is laid in Ling, he 


| ſhall be taken to enter tortiouſly, and the 
Leſſee hath his Remedy againſt him: Theee- 
fore Judgment was for the Defendant E Hl. 


So that neither upon Covenant, —2 
or Action of Debt on Bond for quiet Enjoy» 
ment, unleſs the Breach be aſſigned for a 
lawful Entry and Eviction, an Action of Co- 
venant cannot be maintained. 


If Leſſor covenants againſt. himſelf, his 


Executors, Adminiſtrators and Aſſigus, the 


Leſſor is not to be charged with the tortious 


Acts of his Aſſignee. | | 
If a Man covenants for Enjoyment againſt 
a particular Perſon or Perſons, he covenants 
as well againit-their tortious Entries as legal, 
Hob. 7 34, . Vaughan 118, Cr. El. 21 213. 
, Rep. 397. Moo. 867. ; 
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The Law of Covenants, 


The Covenant was, That the Covenantee 


ſhould peaceably enjoy an Acre of Copy. 
hold Land, according to the Cuſtom of 4 


Tovenant to 


ſave harmleſs 
from lawful 
Eviction. 
Debito made 
exeun'. 


Where En. 
joyment need 
not be anſwe⸗ 
red. 


Mannor. 'The Defendant pleads, by Cuſtom 
of the Mannor the Covenantee ought to pay 
to the Lord a Rent, and for Non- payment 
the Lord to re- enter; and that the Covenan. 
tee did not pay it, and the Lord entered and 
demanded Judgment fi Actio: A good Plea, 
Bendl. p. 32. | 
A Covenant was to ſave harmleſs from 
lawful Eviction ; Defendant pleads Perfor- 
mance. Plaintiff replies, that F. S. took 
out a Writ of Hab. fac poſſeſſion in B. R. Debito 
modo exeun', and by Vertue thereof expelled 
him. Per Cur', Debito modo is not ſufficient, 
without — Particulars ; he ought. at 
leaſt to recite the Term of the Judgment, 
but not the Title of him that evicted, 1 Keb. 
379. Nicholas and Pullen, and 1 Lev. 83. 
A Condition peaceably to enjoy from the 
1 Febr. uſque Michaelmas-Day, Tythes, pay. 
ing half yearly during the Term, and on 
Default of Payment, the Defendant (Leſ. 
ſor) to be free from all Obligation to the 
Plaintiff. He replies, and afligns a Breach 
in Non-payment of Rent at Michaelmas, 
which is after the Term ended: And Defen- 
dant demurs. Now the Subſtance of the 
Suit is, quiet Enjoyment, and therefore ought 
not to be taken by Proteſtation. Sed per Cr, 
Enjoyment need not be anſwered where it's 
defeaſanced by Payment of Rent, yet Judg- 
ment pro Defendant, 3 Keb. 550, 594. Biggin 
and Þvidg. 


A Cor- 
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Tze Lau ol Covenants. 


A Condition to perform Covenants in a 


Leaſe; one was, that he ſhould enjoy ſuch 
Lands let to him quietly , without Inter- 
ruption. And the Plaintiff in his Replica- 


tion ſheweth in facto, that the Defendant 


20 March, 30 El. had diſturbed him, and in 


that aſſigned the Breach. The Defendant by 
Rejoinder ſheweth, that in the Indenture 
there was a Proviſo, that if he paid 10 /, 


the 31 March, 30 El. that the Iridenture and 


all therein contained ſhould be void, and al- 


ledged he paid 101. at the Dey (but this was 
after the Diſturbance. ſuppo 


Obligation as the Indenture ſhould be void : 


Aliter, for then the Bond was void before the 
Action brought, Cr. El. 244. Hill and Pilking- 


ton. TT . 
- Tenaht in Tail, Neverſion to tlie Queen in 


Fee, lets it for 21 Years by Indencure ; 


and covenants that the Leſſee ſhall 


enjoy it againſt all Perſons, without the 
Incerruption of any beſides the Queen, her 
Heirs and Succeſſors; the Queen grants her 
Reverſion to M Tenant in Tail dies without 
Iſſue. V enter: Leſſee brought Covenant: 


It lies, for the Queen's Patentee is not excep- 


ted, Cr. El. 517. Woodraſt and Greenwood, 
There was a Covenant in an Aſſignmient 


of a Leaſe, that the Aſſignee ſhould quietly. 
tear of Rent: An r was brought upon 
7 2 | 4 


enjoy, & c. free and clear of and from all Ar- 
mM this 


d). Plaintiff 
demurs : Judgment pro Quer, For by the By 
Covenant broken before the Condition per- Þ 
formed, the Obligation was forfeited ; and 7: 
it is not material that the Covenant became med, Giiges 
void before the Action brought; but by tion is 
Fray, if the Provfſo had been, that upon the feited. 
Payment of the 10 J. that then as well the 
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Che lu bf Covenaats. 
this Covenant, and the Breach alligned was, 
chat the Rent was Arrear and not paid. The 
Deſendamt pleaded, he left fo much Money in 
the Hands of the Plaintiff, ei inremtione, to pay 
it do the Leſſor in diſcharge of what Rent 


Was then in _Atrear: And upon Demurrer the 


Covenant to 
ſave harmleſs 
from Evi- 
Etion, ia a 
Leaſe dared 
before 
the Delivery, 
hall extend 
to Eviction 
before the 
Delivery. 


Pien was held good, notwithſtanding the Ob- 
bon that the Intention was put in Iſſue; 
if & had een ad ſulvendꝭ, it had been good, 
d in this Caſe the Plaintiff might have re- 
plied, non reliqwit, cc. i=» Manibas fur ad fol- 
dend, 4 Md. 245. Griffith and Harriſon. 
Covenant was brought upon Indenture of 
Leaſe fot Nine Years, dated 1 Tun. 16 Car 2. 
which was to fave the Plaintiff harmleſs of 
all Evittions during the Term, and the Breach 
was Eviction, 26 Je, 16 Car. 2. 
ant pleads, that the faid Deed was 
prime deũ berat, 1 Fedy, 17 Gar. 2. which was 
afrer the Breach — 2 and pleads fur- 
ther, chat the Plariff was not ejected after 
the Delivery of the Deed : Upon which the 
Plamrif demurs. Er per Cur', theſe Words, 
[during the Term, ] ſhall be continued du- 
ring the Term in Computation, and not on- 
from the Time of the Delivery of the 
When it commenceth in Point of Inte. 


reſt; and ſo Judgment was given for the 


Puaintiff, Sd. 374. Lai, and Hillard, Cr. Jac. 


283. Offley verſus Sir Bape. Hicks. 
If tire Leſſor coveramts with his Leſſee, that 


be bath got done any Act to prejudice the 
Loaſe, bat that the Leſſee ſhall enjoy it _ 
wt all Per- 


no Breach That be attowed but on ſuch #n 


all Perſons : Theſe Words, [apa 
fors,)] Mall refer to the Firſt, and be limitted 
and reſtrained to any Acts done by hin, and 


Act, 


came to him by Survivorſhip, grants 


ad all his Eſtate, Title and Int 


The Law of Covenants. 
Act, Jarvis and Pead, Mie. 40 & 41 Elis. 
B. R. 5 Rep. 17. &c. 22 H. 6. pz. Dir 257. 


Debt on Bond to perform Covenants; one Not to he in- 
of which was, That the Plaintiff fhould not terug ed in 


be interrupted in his Poſſeſſion af certain 
Lands by any Perſon that had lawful Title, 
and particularly, that he fhould not be inter- 
rupted by one Thomas Antony, by xertue of 


any ſuch Title. Defendant pleads Perfor- 


mance. { Plaintiff rephes, 1 Nov. 20 Car. the 
Defendant\made the Leafe to the Plaintiff, 


and 3Nov. he entered; and that 17 Aug. 20 Car. 


before the Defendant made a Leaſe to Anto- 


vy for Years yet to come, who 20 Aug. 20 Car. 


entered. The Defendant pleads, the Leaſe to 
Antony was on Condition of re-entry for Non- 
payment of Rent, and that before the Leaſe 
made to the Plaintiff the Rent was behind, 


and Legitime demandat ſecundum formam In- Re. entry for 
dentura ; and he re- entered and made the Rent Legiri. 
Leaſe to the Plaintiff upon general Demur- ” 


rer. Per Cur, the Demand was not ſuffici- 
ently alledged, for he ought to fee forth 
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when and where it was made, that the Court 


might know if it were Legal. But for a Flaw 


in the Plaintiff's Replication, becauſe he al- 


ledged his Entry after the Leaſe made to An- 


tony, ſo that it appears not he was interrupted 


by him, the Opinion of the Court. was a- 
— the Plaintiff, Allen p. 19. Coleman and 
ainter. | | 
Fobnfon and Vawaſor, Joint-Tenants of a Mill 
by Leaſe for Years ; Vavaſor aſſigns all his 


Intereſt in the Mill to another, without Fobn- 
ſens Aſſent or Privity, and dies. Jobæſam after 
recited this Indenture by Leaſe, and that all 


= 


N 2 Proc s, 


and by one ia 
particular. 


0 mode - 
andat 
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Covenant for 
quiet Enjoy» 
ment, not- 
withſtanding 
any AQ done 
by him. 


Condition to 
perform all 
Grants. 


The Law of Covenants, 


Proctor, and covenants that he ſhall quietly 
enjoy it, notwithſtanding any Act done by 


him, and Bond for Performance of Cove- 


nants. In Action of Debt on the Bond, Fobs-. 
ſon pleads, that the Plaintiff had enjoyed it, 


notwithſtanding any Act done by him. Proc- 
tor replied, that Yawvaſor, Joint-Tenant. with 
Tabuſem, aſſigned his Eſtate to F. D. who en- 


tered and expelled him. The Defendant de- 


murs : And adjudged againſt che Defendant ; 
for the Grant was neyer good, for he had no 
Power to grant one Moiety, and yet he had. 
expreſly granted the Mill to Prefer ; and the 


Condition of the Obligation being to per: 
form all Grants, the Grant being defective 


at the firſt as to a Moiety, which is the Sub- 
ſtance of the Agreement of all the Parties. 
This is not qualified by the Covenant enſuing, 


and it is not like to Nokes's Cale, * for 


there the Grant was good for the whole, and 


becomes ill by Eviction afterwards, and there- 


fore in that Caſe the Covenant enſuing qua- 


lifted the general Covenant, Ne. p. 175. Litt, 
206. 1 Bulſt. 3, 4. Procter and Johnſon, 2 Cro, 


233. 


If one covenants to enter into Bond for the 
quiet enjoying of Land, and doth not ſay 


what Bond, in this Caſe it ſnall be taken to a 


Bond of ſo much as the Land to be enjoyed 
is worth, 5 Rep. 78. s. 

In Debt on Bond to ſave harmleſs from 
lawful Evictions ; Dower being recovered 
after Bar by Fine and Non- Claim, without 


Exception to it, which might have been 
taken; it was held no lawful Eviction, and 


ſo the Defendant found not guilty, for the 
Plaintiff muſt ſufficiently intitle himſelf, A, 


fer and Tien cited, 1 Keb. 379 EY: 


_ oy prmmy 


Conuſee of a Statute extends and aſſigns it 
to one, and after grants the Land co another, 
and covenants, that notwithſtanding any Act 
by him, or any other by his Content, that 

e Statute Extent and Execution ſhall be in 
force, and. in Covenant-brought by R. This 


Aflignment was aſſigned for Breach, and up- 
on Demurrer, adjudged pro Quer. And now in 


Writ of Error this Judgment was reverſed, 
for notwithſtanding the Aſſignment, the Sta- 


tute is in force; but if the Plaintiff e0-quod 


conceſſit to him, which implies a Covenant, 
the Action had been maintainable : But the 


Breach is aſſigned in the Covenant only, 
which is not broken by the Aſſignment, for 
the Statute is in force after the Aſlignment, ſo: 
that the Conuſee may releaſe, 17 Ed. 3. aud 
the Aſſignment proves the. Statute to be in 


force.; but if he had covenanted, that the 
Grantee ſhall enjoy without Diſturbance, the 
Aſſignment had been a Breach of the Cove- 
nant ; and ſo is a Breach of Covenant in Law 


implied in the Word [ Grant, ] if the Action ſo- 


had been brought upon it, Palm. 388. Per- 
| ſon's. * FH | | 


2 


tk 


' What amounts. to Eviftion, | Interruption, or Di 


fturbance, or not, in reſpet# of Words and Con- 


faction. Vid. fub Tirulo, Breach by Suit, == 


The Words, aſſign, ſet over, and transſer, 


[ vendidit, aſignavit & tranſtulit,] do not a- The Words, 
mount to a Covenant againſt an Eigne Title, [vendidir, oſ. 
yet againſt the Covenantor himſelf it will a- — & 


mount to. a Covenant; as a Covenant againſt * 3 


all claiming by, from, or under me; per Hales, 


} Reb. 304. 
1 3 


for the Word, [ Demiſi,] Vid. 
fra. N ; | 


— 


"M0 debt 


K 


. 
1 
| 
5 


enters and ſter, had entered and ou 
Trees. 157. Seaman and Browning. 


The Lawof Cobenants, 
Debt on Bond to perform Covenants ; the 
Covenant was for quiet Enjoyment, without 
That he for- Let, Trouble, or Interruption, &. The 
bad his Te- Plaintiff aſſigned his Breach, that he forbad 
nant ec P'y q his Tenant to pay his Rent. Fer Cur, it's no 
Rent Breach. Breach, unleſs there were ſome other Act, 
1Brownl. 81. Whichcott and Lineſey verſus Nine. 
The Condition was, If the Defendant 
warrant and defend an Oxgang of Land to the 
_ Plaintiff, againft F. S. and all others, that 
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| How far the then, G. Reſolved that the Word defend, 


Word Id. ſhall be taken as a Defence againſt lawful 


fend] en- Titles, and not againſt Treſpaſſes, More 


No. 294. Crocock and White. = 
The Covenant was to enjoy peaceabl 
againft M. Breach was aſſigned, that A. bat 
entered and cut down Five Elmes ; ypon E- 
The Servant vidence it was, A. Servant of M. by Com- 
by Command mandment, and in the Preſence of his Ma- 
t, and good, 1 Leon. 


Debt on Obligation for Performance of 

Covenants ; the Breach aſſigned was, The 
Defendant, Leſſor, covenanted that it ſhould 

| be lawful for the Plaintiff, being Leſſee, qui- 
Leſſor himſelf etly to enjoy the Land, and that the Leſſor 
oults the Leſ- himſelf oufted him; this illegal Quſter was a 
ſee. Breach of the Covenant, Cr. $44 Corn's Caſe. 
The Condition was, That he ſhall ſuffer 

his Leſſee for Years to enjoy, &c. and that 

without the Trouble of him or any other 

_ Perſon, a Stranger enters by Eigne Titk. 

The Condition is not broken, for his Word, 


cuts down 


* 


referred to it; but if any Procurement or 
tends. Occaſion of Diſturbance be by the Leſſor, 
his Executors or Aſſigns, then he forfeits the 
Obligation, 2 Ed. 4. 2 b. 1 Rol. Abr. 427. 


7 : 
2 


bertel bor [Suffer] is a Paſſive, and all the reſt is to be 
far it | 


De 


The Law of Covenants, oy 
Debt to perform Covenants in a Leaſe ; 
one was for quiet Eno ment againſt all clai- 
ming Title. The Plaintiff af gns for Breach, - 
that a Stranger entered, but faith not habens 
Titulom ; Hater, habens Tiratuw at that Time Claiming Ti. 
would have done. Diers Cafe is, another ens tle, a Stran- 
tered claiming an Intereſt, but that is not e- An 
nough, for he may claim under the. Leſſes £4 lem l. 
himſelf. If the Covenant had been to fave raln. 

him harmleſs againſt all lawful and unlawfut 

Titles, yet it muſt er that he that onte- 

red did not claim under the Leſſee himfelf, 
1 Mod. 101. 3 Reb. 246. Norway and Fofter,, 

Hob. 34. Tiſdale and Nee Maor 861. 
Covenant was : reas the Plaintiff wag 

in Poſſeſſion of ſuch Lands, that neither 

F. S. nor F. D. nor J. 6. ſhould diſturb him 

by any indirect Means, but by due Courſe 

of Law. Defendant pleads, that nec J. S. nec Covenant a. 
J. D. nec ]. E. did diſturb by any indirect Means, gainſt Di: 
but by due Courſe of Law: It's not good, bur a ſturbance by 
Negative Pregnant. If he had pleaded he was 2 | 
not afturded b any indirect Means, it had © 
been =_ If he had faid, that he had not 

been diſturbed contra formam conventions pred, 

Godb. 60. Dighton and Clerk, 2 Leas, 197. | 
One covenants, that he fhall enjoy againſt Covenant 2- 
him and Vaulure, and all claiming under him, gainſt Yowore,, = 
and aſſigns a Breach that Coo claims under and all clai- 
Vaulore, and ejected him. Defendant pleads, unt _— ; 
that at the Time of the Covenant he was Claims undet 
ſeifed of an Indefeaſible Title, and that by him by Ac 
an Act of Parliament made after reciting that of Pa rſiament 
—_ had ſettled this Eftate in Lady Aary made after = 
Powell, and that certain Perfons had unduly che Covenant; 
procured a Fine of her; it enacts, that the | 
= ſhall be void, and that any Perſon 

ight enter as if no Fine had been levied ; 
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Che Lam ot Covenants. 


and that by Vertue of this «ry, & now aliter, 
fo 


the Defendant was ſeiſed, and ſold and made 
the Covenant. And that after the Act Croke 


claiming by Title under the ſaid Lady Powell 


by Vaulores Settlement, by Vertue of the ſaid 
Act of Parliament entered and ouſted him. 

_ Plaintiff demurs, for that the Title being 
good at the Time of the Covenant made, 


and the Title upon which the Oufer, it be- 
ing by Act of Parliament, it's no Breach, as 


9 Rep. 106. Dame Greſham's Caſe : But per 


Hales and Rainsford, this Act doth not make a 
new Title, but removes an Obſtruction from 


the old, and doubtleſs Vaulore was named in 


the Covenant for this Purpoſe, in caſe this 
Fine unduly obtained ſhould be avoided, 


Tiviſden contra. Q. 2Lev. 26. Lucy and Leving- 


ton, 1 Ventr. 175. and 2 Keeble 83 1. meſme 

„ 5 1 
Leſſee for Twenty one Years rendrin 

Rent, with a Condition to re-enter, &c. Lei- 


ſee leaſeth Parcel to the Plaintiff for a leſs 
Term, and under a leſs Rent, with this Spe- 


cial Covenant, That the Plaintiff ſhould en- 
joy without Impeachment of him or any o- 


ther occaſioned by his Impediment, Inter, 


ruption, Means, Procyrement, or Conſent. 
Defendant paid not the Rent, and his Leſſor 
enters into the whole, and avaided the Plain- 
tiff's Term. Per Cur, it's a Breach, 1 Bulſ. 
182. Stevenſon and Powell. ; | 

The Plaintiff by Deed indented leaſed to 


the Defendant a Farm called D. except one 


Cloſe by Name. Leſſee ( Defendant ) was 
bound in a Bond to perform all the Cove- 
nants and Agreements in the ſaid Indenture, 
and pleaded he had performed all the Cove- 


nants. The Plaintiff afligns for Breach, as 
0 


22. 


ew n= 2 


The Law of Covenants, 


fendant entered into the Cloſe ex- . 
the Defen 1 
en- 


cepted: Defendant demurs. The Obliga- 
tion is not forfeited by this Diſturbance, for 
the Land excepted 1s not named. This Ex- 


cepted, no 
Breach. 
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ception is not ſuch an Agreement as is with- Agreement. 


in the Intent of the Condition, its an Agree- 


ment that the Land excepted ſhall not paſs by 


the Demiſe, but no Agreement that he ſhall 


occupy; but in ſome Caſes, an Exception is yyker 
an Agreement that ſhall charge the Leſſee, — is 
but this is when he agrees on his Part, that an Agree» 
the Leſſor ſhall have a Thing dehors, which ment. 


he had not before, as except a Way or Com- 


mon, or any other Profit Apprender, that is, 
an Agreement of the Leſſee that he ſhall 
have the Profit; and if he be bound tg per- 
form all Covenants and Agreements, if he 
diſturbs him in this, he ſhall forfeit his Bond, 


Cr. El. 657. Lady Ruſſel verſus Gullwell, More | 


553. meſme Cale, 1 Rol. Abr. 43, Vide Plo. 

67. in Dure and Manningham's Calc. 

Two make a Leaſe for Years by Inden- 
ture, and covenant that the Leſſee ſhall not 

be diſturbed, nor by any Incumbrance made 


by them: One of the Leſſors makes a Leaſe 


to a Stranger, who diſturbs, on Bond to per- 
form Covenants ; it is a Breach of the Con- 


dition, for [chem] ſhall not be taken jointly, [hm] where 


Latch. 161. Mexiton's Caſe, Pop. 200. Noy. 86 


not to be ta- 


meſme Caſe. | ken jointly. 


A Covenant that the Leſſee ſhall enjoy en- 
joy againſt the Leſſor, and all claiming un- 
der him. The Defendant exhibited a Bill 


» Exibiting 8 


whereby the Leſſor appeared to be in Truſt, gin, no 


and adjudged this was no Breach. Selby and 
Chute cited, 2 Keb. 288. 2 Brownl. 23. Moo. 


859, Ct Caſe deny pur Ley, Raym. 371. 


To 


Breach. - 


188 The Law of Covenantn. 

Tomi  T9E1joy abſq; legali Impedimento of J. S. The 
EL, Breach is, that J. 8 Baben jus entered: It is 
Impuliomese. a ſufficient Breach, 2 Rel. 878. Profer verſus 
Haben juv. Newton. Per Hales, habens jus implies it a 


lawful Eviction, 2 Lev. 37. & 1 Neur. 184. 


meſine Cale. 
Covenant; is Whereas he had let to the 
Plaintiff the Parſonage of B. that he would 


fave him harmleſs concerning it againſt . B. 


and he alledgeth 44. B. entered upon him 
and put him out, and faith not the Entry of 


When the NA. B. was lawful. Per Cur, when the Co- 


Covenant is venant is to fave him harmleſß againft a Per- 


to ſave harm - ſon certain, he ht to defend . im againſt 


leſs againſt a 


Perſon cer- the Entry of that erſon, be it by Right or 


tain, he ought Wrong. Aliter, if againſt all Perſons, for 


to defend there, it ſhall be taken for a lawful Entry or 


bim againſt Eviction. Had it been ta have warranted a. 


the Entry of gainft him, it muſt have been a lawful Title, 


har Perfſc , 2 | 1 
beit by Right that in this Caſe to ſave harmleſs is more 


or Wrong. than to warrant, Crok. Kl. 213. Foſter and 
Mapes, 1 Leon. 424. meſwe Cale. i | 

In Debt on Bond againſt Baron and Feme 

being made in her WIdowhood, with Con- 

dition that ſhe, her Heirs and Aſſigns, keep 

Contracts and Covenants made between her 

former Husband and his Leſſee the Plaintiff; 

and there was an Agreement that the Plain- 

tiff ſhould _ a Warren of the Demiſe of 
the former Hysband, and that he entered till 
put out by the Defendant : Iſſue on the A- 
greement, and found for the Plaintiff, It 

was moved in Arreft of] udgment, that there 
was no Eſtate alledged in her former Hus. 
dand i- {oy Uxoris, whereby tho" the ſecond 
| and be Aſſignee in Law, yet he enters 

of his own Wrong, and not as claiming un- 
der her. But per Mindbam, it's not _— 
OY”. chat 


| F*Y na. - eat. Aa ac _— 3 n 


The Law of Covenants, 
that che 2 be Aſſignee of the moms, Af 


but her Aſſignee of Covenant, 1 Keb. 3 345, 4 
$12. Hall verſus Creſwell and his Wife. Ju 8 


ment pro 


In a Lea e for Years, the Defendant cove- 


nants that the Plainciff ſhall enjoy it during 


che Term ; on Demurrer the Caſe was, Te- 


nant for Life levies a Fine to him in Rever- 
fion come ceo, c. the Uſes were to the Conl- 


ſee and his Heirs, on e to pay to the 
| ag for Life 4% urin * 
Life. upon Pe, that ir that it ſhould b. 
the be of the he Conilor or her Life; the Ch 
niſee made a Feoffment to the Defendant; 
who leaſed to the Plaintiff ; the 4 L was not 
paid nor demanded, the Tenant dro Life en- 


2 the Plaintiff. This is a Breach of che 


tion without any Demand of the Rent, 


87 it 4s 4 Sum in Groſs, ,and not iſfuing out gm 
of che Land. The Crane is, that the 


that this Feoffment hath not deſtroyed the 
future Uſe, which is to ariſe for Non-per- 
formante of the Condition, . El. 688. 
Smith and Warren. 


. ar 
ſee thall abſolutely enjoy ic, and it was held my 


1% che La af Cobehints. = 


. FY 7 4 


. . — 
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Covenant for quiet Enjoyment. 


7 Leſſee for Years aſſign to FJ. S. and after 


aſſigns it to F. D. and covenants with 


F. D. that he is poſſeſs d of the Term, and 
that J. D. ſhall enjoy it, and ſhall be ſaved 
harmleſs from all Incumbrances done by 
Prior Aſſign- him; the firſt Aſſignment is not any Breac 
ment no of the Covenant before Entry made by F. S. 
1 nor any Diſturbance of the Poſſeſſion. 1 Rol. 
1. Abr. 430. Lamb and Sir Lews Treſnam. 
If Leſſor covenants with his Leſſee for 
Years, That it ſhall be lawful for the Leſ- 
Tee, Cc. peaceably to enjoy the Land, and 


Tortious after the Leſſor enters tortiouſly upon the 


_y by the Leſſee, and ouſts him; this isa Breach of the 


228 Covenant, for the Intent of it was, That he 
ſhould enjoy it without the Interruption of 


the Leſſor: So it had been if the Word 

[ Peaceably ] had not been in the Cove- 

nant. Hob. 49. But if Covenant be in a 

Leaſe per Indenture, That B. ſhall enjoy the 

Land peaceably 8 to his own Uſe, 

according to the Intent of the Indenture, 

without any lawful Impediment, Suit, Di- 

ſturbance, Eject, Contradict', Moleſtand, Charge, 
Incumbrance, or Denial of the ſaid A. the 

Leffor, and after A. enters upon B. and di- 

| ſturbs him in taking the Profits, without any 
3 lawful Title, but as a Treſpaſſer. This 1 
Aurbance. not any Breach of the Covenant, for that it 
is expreſly limitted, That he ſhall enjoy this 

without any lawful Diſturbance, and w 

I 


eee 


, — 


The Law of Covenants. 

Diſturbance by Tort is out of the Covenant. 

1 Rol. Abr. 429. Davy and Sacheverel. M. 

11 Car. 1. But if the Leſſor enters and ouſts 

him, though it be tortiouſly, it is a Breach. Tortious En- 

Cave and Brooksby, ibid. Salk try. 

If Leſſor covenants with his Leſſee, That 

he ſhall have and enjoy the Land, quiere & 

pacifice ſme evictione &. interruptione alicujus Per- : 
ſone, and after an Eſtranger enters per Tort; where if « 

yet this is a Breach of the Condition, for Stranger en- 
that the Covenant is, That he ſhall not be ters by Torr, 
Interrupted in his Poſſeſſion. Dier 328. 4. *©152 Breach, 
- Bur Hob. in Sir William Tiſdale and Eſſex's Caſe, 396 

is, That if Leſſor covenants with his Leſſee, | | 
quod 125 beret _— & gauderet, the Land | 
demi ter a Stranger enters per 2 
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ed, and a | 
Tort, and ejects him; this is not any -— 
| | Breach of the Covenant, for the Law will 
| not conſtrue the Covenant to extend to 
| tortious Acts, without expreſs Covenant. 
. 3 425. Pl. 10. & 144. Pl. 21. Sem cont 
al Dy. 1 2 | 
e MM Covenant upon Articles, by which the De- 
1 fendant covenants, That the Plaintiff ſhall 
. enjoy a Cloſe quietly for a Year: Upon 
which the Plaintiff put in his Beaſts, and K. 
. who had Titulum virtute cujuſdam dimiſſiones ei 
inde fact ante confettion articul' prædictt, en- 
| tered upon the Plaintiff, and expelled him, 
1 and after (ſcil', ſuch a Term) brought Action 
e, of Treſpaſs againſt him, for putting Beaſts 
4 into the ſaid Cloſe, and that ralir proceſs fuir, 
ji. chat R. recovered: againſt che Plaintiff 20 J. 
y Damages, and 19 J. Coſts; of which the 
15 Plaintiff bad Notice, and ſo by the Non- 
it quiet Enjoyment the Defendant ad broke his 
Us Covenant. Iſſue upon this, and Verdict for 
2 che Plaintiff here, Moved in Arreſt of Judg> 
— | f | ment 


Judgment pro Qyer', ; Lev. 625. | 
Williams. 5 M 2 W.& M.C.B. Rot. 360. 
Covenant was, That che Leſſee and h 
A hall enjoy without the Interruption 
of RE. und all others claiming under the 
ſaid F and che Breach aſſigned is, becauſe 
That he was he was ouſted by F. S. who claimed utider 
| ouſted by7.S. the Title of K E. and ſhews not how he 
5 ela under his Iatereſt nor by what Convey- 
Title of, &c. Anceß: It's not good, and for that Reaſon 
and ſhews reveried by all the Judges in the Exchequer 
not how. Chamber. Cr Ele. Sag. Hhite and Ewe, 
The Cafe is - The Defendunt covenants to ſave the Plain» 
upon an Aſ. tiff harmleſs,cohoerning cke Poſſefionof ſuch 
ſumption. an Houle; and Breach is, That ſuch a ore had 
evicted hn, and the Deferidant had not ſa* 
ved him hataleſs. Yerdi&# ' wa 
moved ia Arreſt, that it is not ſhewed tha 
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Declared on Demiſe of a Meſſuage, ſimul 
cum, one Garden, & Latrina ¶ Angl. Houſe 
of Office] ad ulteriorem finem inde, and cove- 
nant was, That he ſhould enjoy dimiſſa Pre- 
miſſæ; and afligns a Breach, That the De- 
fendant had erected on Part of the Garden 
a Manſion-Houſe, whereby the Plaintiff 
uſum Gardine prad' ſecundum formam &. effectum 
dimiſ . pred babere non potuit. Detendant 
pleaded, That non obſtante ædiſicat præd, 
the Plaintiff, «ſum Gardini præd habere potuit, 
ſecundum veram Intention dimiſſor pred abſq; 
hoc quod ædificatio pred aliquo modo impediret 
le Plaintiff, of the Uſe of the ſaid Garden, 
ſecundum veram Intentionem Indentur pred. 
Plaintiff demurs. Per Cur, the Uſe of the Traverſecon- | 
Garden, is the Uſe of all the Garden, and fans more 
not the Uſe only to paſs to the Houſe of _ _ | 
Office, as was pretended by Defendant ; and hresch. 
the Traverſe contains more than is alledged 
in the Breach, ſecundum veram Intentionem | 
Indent pred”, and the Court cannot know the a 
true Intention of the Indenture, but by the | 
Words of the Indenture. 3 Lev. 167. Kidder 
and Weſt. - | 

Action of Covenant, for that the Defen- 9 5 

dant, non indempnem conſervavit ipſum de & con- / | 
cernente occupationem quorundem clauſorum, Cc. | | 
ſecundam formam agreeament, and ſets forth No Title fet 
no Title in the Diſturber. Cro. Elix. 914. forth by the 
Cro. Fac. 355, 425. Vaughan 120, 121, ©! pr | 
2 Sand. 78. 1 Med. Rep. 66. But this being Verdi * 
after a Verdict, and the Plainciff ſetting : 
forth in his Declaration, That the Diſturber 
recovered per Fudicium Curie. Judgment was 
given pro Quer. 2 Mod. 213. Major and 


* Co- 
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194 The Law of Covenants. 
: Covenant is, That he ſhall ſuffer his Leſ- 

ſee for Years to enjoy, the Land during, the 

Term, and that without the Trouble of him 

or of any other Perſon ; a Stranger enters by 

Eigne Title, the Covenant is not broken, be- 


cauſe the Word [ ſuffer] is a Paſſive, and all 


the Reſidue is to be referred to it. Dier 255.4. 
Bond with Condition, That the Plaintiff 
ſhould have, hold and enjoy Land, acquitted 


from all Charge and Incumbrances; and for 


Breach, the Plaintiff ſheweth, that there was 
Shew how a Rent-Charge granted by the Predeceſlor, 
diſcharged. ynder whom the Defendant clainied, which 
is yet undiſcharged. Defendant demurred. 
Per Cur, if the Acquittal refer to the Land 


it ſelf, or to the Perſon, the Defendant muſt 


ſhew how he hath diſcharged him from the 

very Rent. 1 Reb. 9 21. 215 
n Action of Covenant to perform Arti- 
cles; which were, That the Plaintiff ſhould 
To hold hold and enjoy Lands free from all Titles 
2 _ and Incumbrances ; and for Breach; the 
les and In. Plaintiff ſhewed, That B. died. ſeiſed, and 
cumbrances that his Wife had Title to Dower. Plaintiff 
demurs. Cur, This Covenant goeth to the 
Land, and there can be no difference be- 
tween a Covenant to diſcharge the Land of 
all Titles, and that the Defendant ſhall hold 
the Land ſo diſcharged. 1 Keb. 937. An- 

| drews and Tanner. Hee ls 
Wherea Man A Man makes a Leaſe for Years, and co- 
muſt ſhew, venants, That neither he himſelf, nor his 
chat the En- Heirs or Executors, ſhall interrupt; and in 
wy ww or Action of Covenant brought for the Entry 
= Title, Of his Executors, the Plaintiff need not 
and where he ſhew that the Executors. entered upon any 
need not. eigne or good Title, for it is all one, where 


the 
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The Law of Covenants, 
the Action is brought againſt the Covenantor, 
or his Executors ; aliter where a Stranger 
enters, for that the Plaintiff ought to ſhew | 
that he entered upon Eigne Title, and upon 
good Title. 2 Rol. Rep. 21: Force and Vines. 
1 Brownl, 80. Ratcliff 's Cale. 
In Covenant, the Plaintiff declared upon 
Articles of Agreement made between Mil- 
liams, on the behalf of 7. M. of the one Part, 
and Raſbly of the other Part : It was agreed 
between the Parties, that the ſaid Raſhly, 
quiete & pacifice haberet & occuparet tenement 
vocat S. for one Year, except dimiſſione 
præd cuidam Edw. Knowles, nuper tenent 
Præmiſſ unum par vum clauſum parcellum Præmiſſo- 
rum, and that Raſhſy ſhould pay 20 l. by Quar- 
terly Payments for the ſaid Year; Plaintiff 
ſer forth he entered and put in his Cattle 
and before the Year was out, Knowles fue 
Raſhly in Treſpaſs, and recovered Damage 
and Coſts, which he was forced to pay, and 
ſo he did not hold the Premiſſes quietly. 


Per Cur, the Declaration is not good, for it Declaration 
is not ſet forth that Knowles had any Right, not good, be- 
for the Articles amounted to a Leaſe ; but if cauſe he ſets 


it had been a Collateral Covenant by a 


not forth that 
the Diſturber 


Stranger, it would be hard to extend it to 4 had any 
Tortious Entry. Cro. Fac. 425. Where the Right. 


Promiſe was to enjoy without the Interrup- 
tion of any Perſon ; and yet holds, that a 
Title ought to be ſet out. Dier 128. a. x Rol. 
Abr. 439. contra. This is no Covenant ex- 
preſly againſt Knowles, for he is only men- 
tioned in the Part excepted. 2 Vent. 59. 
Raſhly and Williams. „ 
A Covenant, that the Indenture of a 
Leaſe at the Time of the Aſſignment is a 
good, true, and 1 Leaſe, and FI 
nets e 


| 
| 
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Inde feaſible 
Leaſc.] 


Covenant to 
enter into 
Bond for En- 
joyment of 
ſuch Lands, 


The Law of Covenants. 
the Plaintiff ſhall enjoy, & c. without the 
Let or Interruption of the Defendant, or of 
any claiming by, from, or under him; and 
ſhews for Breach, that before he that made 
the Leaſe had any Thing, one FJ. S. was 
ſeized in Fee, and that he which made the 
Leaſe entered upon him and diſſeiſed, and 
leaſed prout, and that 7. S. re- entered upon 
him; upon which Replication the Defendant 
demurs. Per Cur, The Words, | indefeaſible 
Leaſe] ſhall be conſtrued as a diftin& Sen- 
cence from the laſt Words, That he ſhall en- 
joy it without the Interruption of the De- 
fendant. Sid. 328. Gainsford and 'Griffth. 
I Sanders 51. 2 Keeble 201. 5 | 

Note, If I covenant with B. to enter into 
a Bond to him for Enjoyment of ſuch Lands, 
and do not expreſs what Sum, he fhall be 
bound in ſuch a Sum as amounteth to the 


and names no Value of the Land. f Rep. 78. a. Samon's 


* 


Caſe. Defendant's Caſe ſupra. 

Action is brought againſt the Heir of 
Edm. A. the Condition was, Whereas the 
ſaid Edm. A. ſuch a Day, hath grant- 
ed and given to the Plaintiff the Pre- 
ſentation to the Church of D. if therefore 
the ſaid Edm. A. from Time to Time ſhall 
make good the ſaid Grant from all Incum- 
brances made, or to be made, by hi 


his Heirs, that then, &c. The Grantor died, 


the Church became void, the Heir of the 


Wherein a 
tortions Di. 


ſturbance 


mall be a 
Breach of the 
Condition, 
and where 
Dot. 


Grantor preſented: This tortious Preſenta- 


tion is no Breach, but this extends only to 
lawful Diſturbance by the Heir, for it ap- 
pears by the Pleading, that the Heir had no 
Right to preſent, his Father having prone 
it. hefore. Per. Hobart, the Words ſhall be 


Fonſtrued as if they had been, that he ſhall 


enjoy 


1+ 0s 


— te . TT © 


ought co be a law n to make 
Breach of the Condition; but otherwiſe, if 


„ r ˙˙Ä· mw 


Poſſeſſion, /cil the De 


Ce Law of Covenants. 


enjoy the ſame from any Act or Acts made 


by him or his Heirs; and in this Caſe, there 
ful Eviction to make a 


the Condition had been, that he ſhall peace- 


ably enjoy from _ AR or Acts made by 
or 


him or his Heirs, in this Caſe a tortious 


Diſturbance would have been a Breach of 


the Condition. Winch. 25. Dr. Hant verſas 
Allen. | | 


Covenant and afligns for Breach Non- | 


payment of Rent ; Defendant pleads, a Bar- 


| gain and Sale for Money for 100 Years be- 


re that Time of the ſame Land, made to 
Allen, and pleads the Statute of Uſes, and 
then ſhews the Attainder of Allen for High 
Treaſon, and that by this Attainder it is ve- 
ſed in the King; and pleads the Act of At- 
tainder, and the Exceptions, and it was de- 
murred to this Plea upon 4 Rep. 53. and 
Dier 256. becauſe he had not pleaded, that 
Allen, or any under him, had not entered 
upon the Lands, and without Entry and Ex- 
pulſion of the Defendant, he ſhall not be 
diſcharged of the Rent ; but it was faid, it 
being upon the Statute of Uſes, no Entry 


was requiſite : But thegreateſt Doubt was, the 
Title is in the King, and the King is in Poſ- 


ſeſſion without Entry, and the Party is in 
fendant accountable to 
him for the Profits. In Keeble, the Court a- 


| greed: this a good Leaſe, by Way of Ef- 


pel ; and if the Rent be in being, the Cove- 
nant remains, & d contra, if not: And per Cur, 


this is a ſufficient Eviction without Entry or 
Office alledged, nor need any Entry be laid 


by the firſt Leſſee, he being ſaid in Poſſeſ- 
ſton by vertue of the I; and the King 
85 | * i: 
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zs in actual Poſſeſſion as much as if the Par- 


ty had entered actually, though a common 


Perſon ſhould not be ſaid to be in Poſſeſſion 

without Entry, by himſelf, or the firſt Leſ- 

Not to bs fee. Now this cannot be good as a Leaſe in 
= in Re. Reverſſon, being not ſo pleaded, but as a 
verſion, being Grant of the preſent Eſtate, but all agreed 
not ſopl-aded upon Aſſignment of the Leaſe there muſt be 
but as a2 Attornment. The Plaintiff has declared on 
Grant of the a Leaſe in Poſſeſſion, as at Common Law, 
1 E- which is avoided by Eviction. Judgment 
pro Defendant. 1 Sid. p. 399. 2 Keb. 364, 

5 444. Banks and Smith. © © 8 7 
Covenant not Covenant (in a Leaſe for Years of a Ma- 
to moleſt. nor) That the Leſſee ſhall not moleſt, vex 
or put out, any- Copy holder, &c. Breach was, 

That the Defendant, vi & arms, entered 

upon a Copyhold, &c. in a Cow-Houſe, Par- 

| cel of the Premiſſes, & fic moleftavit' , &c. 
What Mole. This is not any Breach, for the Moleſtation 
ſtation ſhall is to be intended of ſuch Sort, that he 
be intended. may ouft him of his Copyhold, either by 
diſtreining, that he could not enjoy it quiet- 

ly, or by ſome other Vexation, whereby he 

was forced to relinquiſh his Poſſeſſion; and 

the Wrong is only here done to his Perſon, 

and not to his Copyhold Tenement, and 

ſo no Breach. Cro. Eliz. 421. Penn and 

Glover. | Fo SC In Tas 

C. Cornwalls granted the next rein, OH 


cc. to March: March aſſigned it to Lewins, 


to preſent to the ſame Church when it ſhall 


become void; and covenanted, ' That the 
ſame Perſon who ſhall be ſo preſented by 
him fhall enjoy it without the Let or Di- 
ſturbance of the ſaid Cornwalls or March, 
or any of them, or any by their Pro- 
curement. Lewins preſents . S. and al- 


ter 
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ter J. M. preſented another, claiming the 
firſt and next Avoidance by the Procurement 
of Cornwalls ; and ruled, That the Declara- 
tion was not good, for it ought to ſay, That Declaration 
Cormuallis granted to F. M. the next Avoid- on Diſtur- 
ance, and procured him to diſturb, and that ee by 
by his Procurement he was diſturbed, Vinch. 4. cutement. 
Lein, and March. b 
Leſſor covenants with his Leſſee, That 
he hath not done any Act to Fee; the 
Leaſe, but that the Leſſee ſhall enjoy it a- 
gainſt all Perſons ; theſe Words [| againſt all 
Perſons] ſhall refer to the firſt, and be limit- 
ted to any Ads done by him. Winch. p. 4. 
Defendant pleaded, he had a good Title 
at the Time of the Covenant, by vertue of 
certain Fines from Sir P. and his Wife, and 
that in 13 Car. 2. there was an Act of Par- 
liament by which thefe Fines were declared 
void, and that Sir P. had Title, and entered, 
by reaſon of the Act: The Act which was 
_ pleaded recites, That certain Men came 
with Force and Arms, and extorted the Fines, 
Plaintiff demurred. Per Cur, the Covenant 
is broken, though the Defendant cannot in- 
tend to covenant againſt an Act of Parlia- 
ment, nor has the Defendant Cauſe to com- 
plain, becauſe the Act was made becauſe 
of his own Force and Fraud. 1 Vent. 175. 
Lucy and Levington. 2 Lev. 26. Meſme Caſe 
Et 2 Keeble 831. | | 
Baron and Feme levied a Fine; J. S. cove- 
nants, That the Coniſee ſhall enjoy it againſt 
all lawfully claiming from B. and F. brings 
Dower after the Death of B. the Coniſee 
doth not plead the Fine, but ſuffers Judg- 
ment, and brings Covenant againſt J. S. and 
it was adjudged againſt him, for the Cove- 
| ? OS _ nant 
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nant ſhall not extend to a Right that is bar- 
red ; and beſides, ſhe did not claim lawfully. 


bid. Cited per Twiſden. 


The Breach was aſſigned in not quiet En- 
joyment: Defendant * the Leaſe was 
made to him from Michaelmas 61, to Michael- 
mas 68. and that paying ſo much half Yearly, 


he ſhould enjoy quietly ; and ſhews he did 
not pay the laſt half Years Rent ending at 


Michaelmas 68. Defendant demurs, ſuppoſing 
the Words, being to Michaelmas 68), there was 
not an entire half Year, the Day being to 
be excluded, and for that, Vide 1 Cro. 702. 


Per Cur, it is true in Pleading, uſq; tale feſtwm 


will exclude that Day ; but in Caſe of Re- 
ſervation, the Conſtruction is to be govern- 


ed by the Intent. 1 Vent. 292. Pigot and 
Bridge. 1 5 0 8 . 


Covenant, That he ſhall have and enjoy. 
Breach, That J. S. brought Treſpaſs and re- 
covered; it was moved in Arreſt of Judg- 
ment, becauſe it doth appear that he that re- 
covered had Title. Serjeant Levins, here is an 
expreſs Covenant, That he ſhall enjoy, and 


he is diſturbed in his Poſſeſſion, though upon 


no Title. Dier 328. 4. Vaughan 120. Hob. 35. 

e, cs Fo a 
The Breach aſſigned was, That B. Haben 
jus Precedens, to the Plaintiff's Conveyance; 
Virtute Tituli did enter, and good, though it 
had been plainer to have ſaid, Legale jus ( con- 
tra, Jelv. 30.) Had the Covenant been againſt 
the lawful Title of J. S. the Breach muſt 

have been ſo. 3 Keb. 41. Procter and Newton. 
Leſſor covenants, That the Leſſee ſhould 
peaceably and quietly enjoy the Land let du- 
ring the Term; Plaintiff declares, That a 
Strenger entered upon him, and ouſted r 
n : 4-9 E ich- 
n 
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within the Term. Per Rolls, the Covenant in 
this Caſe is broken, though he be a Stranger. 
Stiles p. 67. No | 

. Leffor covenants, That the Plaintiff and 
his Wife ſhall enjoy it during the Term, 
without the Interruption of him, or J. his 
Wife, and the Expulſion is laid of the Plain- 

tiff only, * it's good, becauſe the Husband 
hath the ſole Profits and Poſſeſſion; and al- 

though the Entry of the Leſſor is not al- 
ledged to be by Title, ſo as he is meerly a 
Tort Feaſor, and though he might have 

Action of Treſpaſs againſt him. Cro. Fac. 
383. — Platts Caſe. | ; _—_ 
A. leaſed to B. certain Land for 40 l. per 
Amum, and a Stranger covenanted with f. 
That B. ſhould pay unto him the 40 J. for the 
Farm, and Occupation of the ſaid Land: 

A. brought Action of Covenant, Defendant 
pleaded, That before the Day of Payment 
the Plaintiff ouſted B. of his Farm : It was 
moved, That it was no Plea, becauſe this 

was a collateral Sum, and not for Rent iſſuing 
out of the Land; alſo, the Defendant is a 
Stranger to the Contract for the Farm. Cu- 
ria contra, for the Defendant hath cove- 
nanted, That the Leſſee ſhall pay for the 
ſaid Farm and Occupation 40 J. ſo it is as a 

Conditional Covenant; and here is, Qui 
pro Loo And here the Conſideration upon 
which the Covenant is conceived, (Jil) the 
Farm and the Occupation of it is taken, a- 
way by the Act of the Plaintiff himſelf. 
2 Leon. 115. Bedill's Caſe, 

In Action of Covenant a Breach was aſſign- 
ed by the LeſſeeFThar he did not quietly 
enjoy it, &c. Leſſor pleads in Bar, that the 

Covenant was, That the Leſſee performing | 


p a N ; 
N 5 ) Lis 


| 
| 
| 
: 
| 
| 
A 


how. 


nibil dicie, this Matter, for until the laſt 
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Performing the Covenants, and paying his Rent, ſhould 


Covenents quietly enjoy, Oc. Per Windham, theſe Words, 


and paying 


the Rem. [Paying the Rent] is no Covenant Prece- 


. to. Conſtruction as the ſubje& Matter is; but 
here clearly it can be no Condition, being 
an uſual Clauſe at the end of all Leaſes. 
Per Cur, and yielding and paying makes no 
Condition, in Babington and Allen's Caſe. 
2 22 * 23. Sid. Vide 1 Reb. 895. Cox and 

Griffith. . 3 wh 
Covenant, for that the Teſtator ſold to 
the Plaintiff 20 Tun of Copperace, and a- 
greed with the Plaintiff, That if he failed of 
the Payment of ſuch a Sum at ſuch a Day, 
that he might qujetly have and enjoy the 
ſaid 20 Tun of Copperace ; and alledged in 
fa&o, That the Money was not paid at the 
Day, & quod non potuit habere & gaudere, the 
ſaid 20 Tun of Copperage, Action was 
brought, and Judgment was againſt the De- 
fendant, by nibil dicit, and a Writ of Enqui- 
ry of Damages awarded, and 260 l. Damages 
retorned. Per Cur, the Declaration is not 
1 ood, in that he aſſigned not a ſufficient 
Qued um po. Breach, uod non potuit habere & gaudere, &«. 
ewit habere & Without ſhewing how, and by whom he was 
gauzere, with- diſturbed, is not ſufficient, for it ought to ap- 


| out ſhewing pear to the Court that it was a lawful Di- 
ſturbance, otherwiſe there is not any Cauſe 


Tri werea of Action; for the Goods being ſold to him, 


ſturbance, no if he were legally diſturbed, he hath a ſufh- 3 
Covenant lies. cient Remedy, and is not to maintain an 


Action of Covenant; and of this Opinion 

was all the Court: And though Judgment 

was given againſt the Defendant by ni bil dicit, 

Judgment by Yet per Cur, he came time enough to alledgę 
7 udgment he 

"2225 RE 


dent, but rather Concomitant, and is liable 


© * * 4 


_ 2 hap 282 -_ hy ms 13 — — Wen As FR * nl 


The Law of Covenants, 


may well inform the Court of the Inſuffi- 
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ciency of the Declaration and the Court 


ſeeing it inſufficient, ſhall abate it. Cro. 


Elz. 914. Chantflower verſus Prenſtly Uxor, Cc. 


Nel. 30. Meſme Cale. „ 
Covenant, for that the Pefendant 35 Elix. 
let to him the Barton of B. for 6 Years, and 


covenanted, That he ſhould enjoy it during 


the Term quietly, and diſcharged from Tythes, 
cc. and 2 That if the Tythes were 


demanded and recovered againſt him during 


the Term, that he ſhould recoup in his 
Hands ſo much of the Rent as the Tythes a- 


mounted to: For Breach he ſheweth, that in 
42 Eliz. the Perſon ſued him for the Tythes 


of Corn growing there in the Years 38th and 
39th of Eliz. whereupon it was demurred. 
Per Cur, This Suit, after the Determination 
of the Term, was a Breach: of Covenant, 
for he did not enjoy it diſcharged, &c. which 
is not intended of a real Diſcharge, for it 
appears not to be the Intent of the Parties, 
becauſe it is agreed, that if he were ſued he 
ſhould recoup as much of the Rent in his 


Suit on quiet 
Enjoyment, 
after the De- 
termination 
of a Term, a 
good Breach 
— well aſſign» 


Hands; but their Meaning was, he ſhould 


be freed from Suit and Payment of it; and 
he is as greatly prejudiced by a Suit after the 
Term, as if he had been ſued before the ex- 
piration of the Term : But becauſe it was 
not alledged that the Suit was lawful, or that 
the Tythes were due, (for he was not bound 
to diſcharge him from illegal Suits) the 
Breach was not well aſſigned. Cro. Eliz. 916, 
917. Launing and Lovering. 


14 


The Law of Covenants. ] 
Covenant to give Securi «pon Procurement of an 
Office to pay ſo much Yearly. 


The Defendant covenanted, Whereas the 
King had granted the Office of Aulnegeor to 


the Duke of Lenox, who had made the Plain- 


tiffs his Deputies for 7 Years, of all Places ex. 
cept Colchefter; that the Defendant covenanted 
with them, Whereas the ſaid Duke had made a 
Deputation of that Office in Colcheſter for two 


_ Years, he would procure a Deputation to them 


for 7 Years, in the ſame Manner as Everden had 
it; Proviſo, That they upon the making thereof 
ſhould give Security for the Payment of 100. 
per Ann. Rent for it, and Performance of Co- 
venants; and they alledged, that they were 


Aways ready to give Security for the Rent, 


and the Defendant had not procured t 


putation. Defendant demurs: 1. Becauſe 


1 do not alledge Performance of the Pro- 
miſe, but only a Readineſs to have given Se- 


Security noed curity ; Sed non alloc, for they need not give 


nor begiven Security till Deputation made, and the Non- 


till Deputa- 
tion made. 


performance of the Protniſe ought to come 
on the other Part. 2. Becauſe it is not ſhew- 
ed that they required a Deputation to be 
made, and the Quality how the other was 
made, nor in facto, that there was any De- 
putation made to Everden; Sed non alloc, 


the Covenants mention that there was a De- 


putation, and he is eſtopped to ſay the con- 


trary; and at his Peril he ought co procure 
ſuch a one to the Plaintiffs as the other was, 
and that the Defendant ought to procure 
it immediately after the two Years expired, 
that the Plaintiffs might not loſe the Profits 
thereof after they were due. 3. Becauſe 


they ſhewed not the Breach according - 
25 | | the 


for 


| 20g 
the uſual Form, Et /ic non tenuit conventionem The Concly- 
in bo, ec. Sed per Cur, there being a Breach ſion, Et fie non 
thereof ſufficiently alledged, they need not en EE 
make a Repetition. Cro. Jac. 297. Berwick omitted. 
werſms Gibſon, in Com Scac. | 
Debt on Bond of 1201. for Performance of 

Covenants, by G. Butterfield werſus N. Marſhals 

' Plea, Thar the Indenture was made ſuch a 
Day, Ge. Per que Teftatum exiſtit, That . A. 
had given and granted to the Plaintiff one | 

Meſſuage, Cc. ac etiam Libertat, ingreſſ”, egreſ] ” Liberty of | 

& regreſſ', ad omnia tempora extunc ad prædict . df .egreſſ, 
S. B. (the Plaintiff) here c affign' ſuss ad Fe 1 
pro & tranſ?, Oc. ac etiam in tram & a longo Well for Wa⸗ 
atrio, &c. ad puteum ¶ Anglice, the Well] ad- ter. | 
jungen & ſoove exiſten prox' ad domum, Cc. ibid. 
baurire & petere aquam ibid. pro ejus & eorum ne- 
ceſſar & convenien' occaſionibus & uſibas ipſo C ipſis 
ſolven unam tertiam partem onerum quo de tem- 
pore in tempus contingerint cira reparationem dicti 

ei & 8 [Ang Curbs] Hauſtrior 

Fang uckets] & Utenſil ad inde pertin. Hab. in 
Fee, Covenant to warrant the Premiſſes. 
Covenant, That the Defendant, ad t 
gilliatibnis & deliberations ejuſdem Indenture ſtetit 
fuit ſeiſit de & in dicto Meſſuagio & Pramiſſis 
cum pertin & qualibet parte inde de & in bono 
certo Legali abſoluto & indefecibili ſtatu bereditat 
in feodo F 500g in poſſeſſione abſq; aliqua condi- 
tione ve ; 


limitatione aut al' materia wel re qua- 
cunq; in al Perſona ſive Perſons quibuſcunq, ad 
alterand', mutand, aut deſtruend eundem. And 
alſo, that he the ſaid William Marſhal had full 
Power, &. to grant, &. Er quod ipſe dict. 
George Butterfield, . hered' & aſſign ſui de tem- 
pore in tempas & ad omnia tempara extunc legitime 
pacifice & quiete, berent, tenerent & gauderent , 
Meſſuag' & Præmiſſa præd cum pertin & 8 

. | ibet © 
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libet pertin inde abſq; ill legali impedimento mo- 


leſtatione aut interruptione quibuſcunq; de ipſo W. M. 


Hered Executor vel Aſſign” ſuis aut ull, al Perſo- 
næ ſive Perſonis legit claman a per vel ſubter eum 


vel eos a quibus ipſe clamabat ac etiam exonerat 
acquietat & liberat de & ab omnibus & omni- 


modes prior aut alis Barganiis venditionibus, Cc. 
ac de & ab omnibus ali tituls moleſtiu oneribus 


&incumbranciis quibuſcunq; habit fact permiſſ”; 
Commiſſ”, at je e rf [Ang done] per ipſum 
| „Exec & Adminiſt ſuos aut per 
ull al, Perſonam vel Perſona, quaſcunq; legitime 


claman a per vel ſubter eum eos aut aliquem eorum. 


And the ſaid V. M. further covenants for 


himſelf, &c. That he the ſaid . M. and 


Maria his Wife, & eorum Hered ac omnes & 
ſmgul' al Perſona & Perſonas & eorum bered tune 
babentes, clamantes aut pretendentes, Here ull Le- 


gale Titulum Statuum jus, Cc. de tempore in tem- 


pus & ad omnia tempora extunc infra ſpatium q an- 
norum, Cc. facerent, &c. Further Aſſurance, 
( vix. ) tal ulter & alia legalia & renabilia attu 
acta rem & res deviſament & deviſamenta, 
aſſurancia, 2 condeyanciam in Lege, Occ. foret per 


finem, fines, Feoffment,. recupation , &c. 


Defendants plead general Performance. 
Quod bene & fideliter, performaver, obſervaver , 


pimplever, tenuer & cuſtodiver omnia & ſingula 


Conventiones, Conceſſiones, &c. Ex ejus & eorum par- 
tibus & wicibus obſervand performand', &c. Se- 
cundum formam & effetum Indenture illius 
Conditions præd. Et hoc paratus. „ 
Perclud non. Quia proteſtando quod præd W. M. 
non performavi ea in e. predic 
content ex parte ſua — implend in fact idem Geo. 
illielmus, ad: præd tempus ſi- 


gillationis & deliberations, Ind' pred non ſw! 


4 eitm 
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ſeitus de pluteo præd in feod fimplic ſecundum for- 
mam & effettum conventionis ſue pred in Inden- 
tura ſua pred ſuperius content prout præd Ni- 
cholaum ſuperius placitando allegavit. Et hoc petit 


One Exception was taken by the Defen- 
dant's Council to the Replication, for that 
the Plaintiff had afligned a Breach, That preach not 
the Defendant, at the Time of the Sealing, well aſſigned. 
c. of the ſaid Indenture, was not ſeized 
in Fee of the ſaid Well, where there was 
not any Covenant in the Indenture, that he 
was ſeized in Fee: And of this Opinion was 
all the Court. But the Defendant ought to 
have alledged, That the Plaintiff had not 
any Power to grant the ſaid Liberty to draw 
Water out of the Well. 53 
An Exception was taken to the Plea, that 
it was not good, for in the Indenture there | 
is a Covenant for quiet Enjoyment, without Covenant for 
Interruption of any Perſon, & c. claiming un- Wet Enjoy 
der W. M. Cc. ac etiam exonerat acquietat, &c. FA 
de & ab omnibus incumbrancis, &c. and to 
ſuch Covenant the Plea of Performance ge- 
nerally is not good: But the Defendant ought 
to have pleaded, That the Lands at the 
Time of the Conveyance were not incumbred 
in any Manner ; but the Plea, as it is now, 
as much as if he had ſaid, That he had dif. 
charged the Lands of all Incumbrances; 
—_— is ill, for he ought to have ſhewed 

OW: e | 

It was further objected to the Plea, that it 

was not good in Reſpe& of the Covenant 

for further Aſſurance, for it is, that he ſhall 

make all further Aflurance, either by Fine, 
Feoftment or Recovery, or all of them, or 


ſome 


1 
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ſome of them, or by other Means, as ſhall 


be by Plaintiff or Council adviſed or re- 
quired : To this Covenant he ought to have 


' pleaded, either that no Aſſurance was deviſed 


and required, or that ſuch Aſſurance was de- 
viſed and required, and no other, and that 
he had executed that which was deviſed 
and required ; and it is commonly plead- 


ed in the Books, Quod Concilium non dedit ad. 


viſament, which is a Proof that Performance 
generally is not a good Plea. Theſe Excep- 


. tions were proved by the Precedents. Coke 
Entr. * b. & e. 135. b. Cc. 147. 4. b. 244, 


245, & 635. 4. 5. | ; 
But the Court was of Opinion, That the 


Plea was good in Subſtance, though it was 


not the beſt fort of Pleading ; it was ſaid, 
That the better ſort of pleading Performance 
of Covenants for further Aſſurance was as is 
before objected, and to maintain the Plea 
Caſes of Chapman. Cro. Car. 76. Briſco and 
King: Cro. Fac. 281. 2 Mod. 36. Lit. Pl. 193. 

ut per Cur, admitting the Bar was not 


good, yet for as much as it appears that 


the Plaintiff by his own ſhewing had no 
Cauſe of Action, he cannot have Judgment; 


and he had Leave to diſcontinue. 1 Lyr. But- 


rerfield and Marſbal. | 


C CHAP. 
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CHAP. XXIL 


Covenant to make Aſſurance. 1 


F a Covenant be, to aſſure certain Lands To aſſure 


to ſuch Perſon as the Covenantee ſhall ous Land to 
name, and after he aſſures this to the Cove- 7 5 
nantee himſelf; this is a good Performance nantee ſhall 


of the Covenant, though it be not alledged name. 


that he named himſelf, for this Acceptance 
is a Nomination of himſelf. M. 13 Fac. 


Houſy and Wild. | = Tt, 

1 Covenant be to make ſuch Aſſurance 
to the Covenantee as the Covenantee ſhall 
adviſe, and after the Covenantee deviſeth an 
Indenture, and tenders it to him, and he re 
quires Time to ſhew it to his Councel to ad- Time to ad. 
viſe with, which the other denies to him, viſe with 
yet if he ſeal it not preſently, the Cone 


Condition is hroken. 2 . 3. Manſers 


If one covenant to ſurrender a Copyhold If one cove. 
Eſtate to the Uſe of 4. and his H — it — 4 
muſt be an effectual Surrender, and it's no bald Eten?” 5 | 
compleat Surrender till it be preſented in muſt be an 
Court, and he ought to procure it to be ſo effectual Sur. 
done: As if a Man covenant to make aFeoff. render. 
ment to me upon Requeſt, if I requeſt him 
to make a Deed of Feoffment, with Letter 

of A_—_ to B. to make Livery to me, 
and he this accordingly, this 1s a 
Inception; yet if Livery be not made, it's a 
Breach. Shawn'and Belly. Tr. 1651. 157 


* 
\ q 
* a oi 
1 * 1 * In ” 


daant demurs, becauſe here is no ſufficienc 


Aſſurance. ſor this is a Rent-Seck, and the Deed be- 
„ + Jongs to the Feoffee; and then A. without 


110 The Lan of Covenants, | 
In Covenant on Articles,' to pay upon 

St. Thomas's-Day,..the Plaintiff making a good 
Eſtate, & licet, the Plaintiff had performed, 
though Defendant did not. Defendant pleads 
ready to Pay and Tender, and that the Plain- 
tiff made no Aſſurance. The Plaintiff re- 
plied, That he ſealed a Feoffment, and the 


fendant neglected to take Seiſin. Defen- 


* 
* 


Averment without Notice of the Character 
made, and when and how he will execute 
it; for he, making a good Eſtate, is a Con- 
dition Precedent to the Payment, which the 
Court agreed; and where a Precedent Con- 
dition is expreſs d, it muſt be averred in the 
Declaration, and a Licet, the Party had per- 
formed all on his Part is not ſufficient : Judg- 
ment pro Defendant. Large and Cbeſhirt. 
2 Keb. 801. 1 Ventr. 147. Meſme Caſe, 
A. covenants with B. to make ſuch reaſona- 
dle Aſſurance to B. in Fee of ſuch Land, re- 
ſerving to A. and his Heirs 20 J. Rent per 
Aunum, as Council ſhall adyiſe, and after 3. 
tenders to A. a Deed-Poll, Which A. ſhall 
-- -» 1 enfeoff B. of Land in Fee, reſerving the 
Whar is not ſaid Rent to A. in Fee: This is not any ſuch 
# reaſonable reaſonable Aſſurance to bind A. to ſeal it, 


the Deed cannot have any Remedy for the 
Rent. 1 Rol. Abr. 423. Guppage and Aſcue, 
it ought to have been a Feoffment by Inden- 
ture rendering Renn. 
The Condition or Covenant is to make an 
Eſtate of Inheritance to the Obligee or Co- 
venantee, at ſuch a Day and Place : The | 
Defendant pleads, He was ready at the Day | 
and Place to make it, &c. Plaintiff __ l 
ä 


the. Uſe of A and his Heirs, on onſidera- 
nant's Hands, he Em”. 8 it preſented ; AY 


25 Ei 
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Per Cur, the Plea is ill, he ought to give Notice of 
tice what Eſtate of Ine 15 would ee. 
make him. Stiles 61. Allen 25 Brook and bim. 
: Brook, g Rep: 22. 

If a Man covenants to make a Conveyance | 
of certain, Lands; if a l, or Cove. Warranty or 


5 Pane be PE: into p 9p N Pi: oh is not bound Covenants 


| b 
4+ 2. 190. 205 OY — 


as 
F. Cotati or Chana is to n i 
ſuch . fo the Obligee or Cove- 
nantee as the O dates or Caen ſhall . 
deviſe ; and after t Coven antee deviſeth 
2 Indentitte and tendérs this to him, and 
he requires Time to rick it to his Councel, Tin to ad- 
he muſt ſeal it preſently, for the Covenant is 
peremptory. I Ander ”n 122. Caſe 117. An- 
-drews and. Eudon. 1 Rol. Abr. 424. Mootan and 
Crool. 2 Rep. 3. Manſers Cale. 
. If a Man is bound to make good abſolute 
perfect Aſſurance in Fee of Copyhold 
nds, or others, it muſt not only be an'ab- 
ſolute, but an effectual Conveyance, If a 
Man be bound to urge a Copyhold to 


tion of Money, if he ſurrender inco the Te- 


it muſt be an effectual Surrender. 2 
Man be bound to make.,a;Feoffmenc <6 Covenane to 
1 Ry eſt, if I requeſt” him to ma ake a make « Feoff. 
E Feoffinent, with Letter of Attorney ment,he muſt 
to R; 10 to mak Livery to, me, and he doth. , make Livery, 
this; is | 8990 Inception ; 3: Jer, if Liv . 
not at is a Forfeiture of the Cox 
1 Rol. Abr. 425. Shaw 95 Bell 


Opecle hound: to aſſure 20. aca at 
ſhall be 8 according to 


? ſhall be a0. 42 


ion. of. ths ark” 
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hs Lands lie, and not according to the Meaſure 
limitted in the Statute. Cro. Eliz. 665. Some 
and Taylor. % 


A Man by Deed indented, bargained and 


- 


ſold Lands to another in Fee, and cove- 


nanted by the ſame Deed, to make him a 


Where 2 Bar- 


ood and ſufficient Eſtate in the ſaid Lands 
fore Chriſtmas next, and afrerwards before 
Chriſtmas the Bargainor acknowledged the 


gain and Sale Deed, and the ſame is enrolled. Per Cur, by 
inrolled doth that Act the Covenant is not performed, for 


not make a 
ſufficient E-. 
Nate. 


he ought to have levied a Fine, or made a 
Feoffment. 3 Laon. p. 1. Bendle, Numb. 15. 


I Covenant to make Aſſurance, who to do the 
| Firſt AB. Was 


One covenants to make an Eſtate in Fee at 


the Coſts of the Covenantee, the Covenar- 


tor is to do the Firſt AR, (viz.) To let him 


know what Conveyance he will make: S0 
'Twiford and Buckley's Caſe, upon an Indenture 


of Covenants ; wherein one of the Parties did 
covenant to make a Leaſc for the Life of the 
Covonantee, and for Two other Lives as 
he ſhould name, and the Covenantor was 


. 


CY 


2 


e 
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The Law of Covenants, 
accept and ſignify under his Hand to be rea- 
ſonable, or ſhould pay to him. before the 
iſt of Auguſt 3501. He ſurmiſeth he was al- 
ways —_ to make the Aſſurance, and that 
the ſaid V had not ſignified what Aſſurance 
he would accept, nor required any. Per Car, 


' He is not bound to deviſe any Aſſurance or 


Eſtate ; but it is in his Election to accept an 
Eſtate tendered, or the Money, and there 
cannot be an Acceptance but where there is 
a Tender on the other Py, and therefore 
the other Party ought to have deviſed the 


_ Eſtate, and procured V. to accept thereof, 


otherwiſe he ought to pay the Money. Cro. 
Eliz. 718. Mills and Wood. 

Covenantor covenanted with the Cove- 
nantee, That he, at the Coſts of the Cove- 
nantee, would aſſure ſuch Lands to him before 
ſuch a Day ; the Covenantor ought to do the 


Firſt Act, (viz.) To give Notice what Aſſu- Notice where 


£ 


rance he will * ſo as the other may 

know what Coſts he is to tender; aliter, if _ 
he covenant to make ſome certain Aſſurance, 
as Fine, Feoffment, c. Cro. Eliz. 5%. Hel- 
lings and Connard. Owen 157. Moo. 457. & 
F Rep. 22. Meſme Caſe; and it's all one when 
the Covenant is general. and when it is par- 


* 


210 The Lan of Covenants. 
| In Covenant on Articles, to pay upon 
St. 7homas's-Day,..the Plaintiff making a good 
Eſtate, & licet, the Plaintiff had performed, 
though Defendantdid not. Defendant pleads 
ready to Pay and Tender, and that the Plain- 
tiff made no Aſſurance. The Plaintiff re- 
- plied, That he ſealed a Feoffment, and the 
| ＋ — neglected to take Seiſin. Defen- 
wy dant demurs, becauſe here is no ſufficient 
—_ © Averment without Notice of the Character 
1 made, and when and how he will execute 
tit; for he, making a good Eſtate, is a Con- 
dition Precedent to the Payment, which the 
Court agreed; and where a Precedent Con- 
dition is expreſs d, it muſt be averred in the 
| Declaration, and a Licet, the Party had per- 
If formed all on his Part is not ſufficient : Judg- 
0 ment pro Defendant. Large and Cheſhire. fl _ 
| | 2 Keb. 801. 1 Ventr. 147. Meſme Cale. _ 7 
| Ai. covenants with B. to make ſuch reaſona- 
dle Aſſurance to B. in Fee of ſuch Land, re- 
ſerring to A. and his Heirs 20 l. Rent per 
Aunum, as Council ſhall adyiſe, and after B. j 
tenders to A. a Deed-Poll, W which A. ſhall 1 
' enfeoff B. of Land in Fee, reſerving the P 
t 
n 
I 


— - 
— ” ”w — 
- 


"I 


1 Wbat is not ſaid Rent to A. in Fee: This is not any ſuch 
i 4 reaſonable reaſonable Aſſurance to bind A. to ſeal it, 
nſſurance. ſor this is a Rent-Seck, and the Deed be- 
292 longs to the Feoffee; and then A. without N 
| the Deed cannot have any Remedy for the u 
ap Rent. 1 Rol. Abr. 423. Guppage and Aſcue, D 
; it ought to have been a Feoffment by Inden- eo 
mre candering Nenn Hy 
The Condition or Covenant is to make an nc 
Eſtate of Inheritance to the Obligee or Co- I 
venantee, at ſuch a Day and Place : The 
Defendant pleads, He was ready at the Day | th 
and Place to make it, &c. Plaintiff —_ th 
er | 


— 
. K * * 9 * We, * - 
— — ——- —— Y « _ 
' 


—"_ * 


r AR PE can bog 


* 


1 


Brook. 5 Rep, 22. 


he muſt ſeal it preſently, for the Covenant is 


nant's Hands, he muſt 


not ma 


. 


Per Cur, the Plea is ill, he ought to give No- Notice of 
tice what Eſtate of Inheritance he would — 
make him. Stiles 61. Allen 24. Brook. and him. 5 


If a Man covenants to make a Conveyance 


| of certain Lands; if a Warranty or Cove- Warranty or 


Covenants 


nant be put into the Deed, he is not bound it to be bor 


to ſeal it. x Rol. Abr. 424. Ram. 190. 2 Cro. in. 


F 7. 


The Condition or Covenant is to make 
ſuch Aſſurance to the Obligee or Cove- 


nantee as the Obligee or Covenantee ſhall 
_ deviſe ; and after the Covenantee deviſeth 


an Indenture and tendeèrs this to him, and 1 
he requires Time to ſhew it to his Councel, ig. to ad. 


peremptory. i Anderſon 122. Caſe 117. An- 


-drews and. Eddon. 1 Rol. Abr. 424. Mootan and 
. Crook, 2 Rep. 3. Manſer's Cale. "24 


* 


Ik a Man is bound to make good abſolute 


perfect Aſſurance in Fee of Copyhold 


Lands, or others, it muſt not only be an ab- 
ſolute, but an effectual Conveyance.” If a 
Man be bound to ſurrender a Copyhold to 


the Uſe of A. and his Heirs, on Conſidera- 


tion of Money, if he ſurrender into the Le- 

"7 get it preſented, for 

it muſt be an effectual Surrender. As if a 

Man be bound to make a Feoffment to me Covenant to 


upon dee if I requeſt him to make a make a Feoff- 


: Feoffment, with Letter of Attorney ment, he muſt 
to R; to make Livery to me, and he doth ſo, make Livery, 
this, is 3 good Inception; yet, if Livery; be 

ade it is a Forfeiture of the Condition. 


Deed of: 


1 Rol. Abr. 425. Shaw and Bel. 
One is bound to aſſure 20 Acres ace How Acres 


the Acres ſhall be accounted according to fall be ace | 
the 2 * 


. 


tion of the Country, wher 
1 F. hare the 
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212 Che Law of Covenants, 
Lands lie, and n6t according to the Meaſure 
limitted in the Statute. Cro. Eliz. 665. Some 
and Taylor. ; er  D 
A Man by Deed indented, bargained and 
ſold Lands to another in Fee, and cove- 
nanted by the ſame Deed, to make him a 
ood and ſufficient Eſtate in the ſaid Lands 
| | fore Chriſtmas next,” and afrerwards before 
Where « Bar. Chriſfmas the Bargainor acknowledged the 
gain and Sale Deed, and the fame is enrolled. Per Cur, by 
| | —— doth that Act the Covenant is not performed, for 
| ſufficient E. he ought to have levied a Fine, or made a 
! Nate. Feoffment. 3 Leon. p. 1. Bendle, Numb. 15. 


5 | ts Covenant to make Aſſurance, who to do the 
r 


i | One covenants to make an Eſtate in Fee at 
| the Coſts of the Covenantee, the Covenan- 
tor is to do the Firſt AR, (viz.) To let him 
know what Conveyance he will make: So 
__ , Twiford and Buckley's Caſe, upon an Indenture 
ö ol Covenants; wherein one of the Parties did 
covenant to make a Leaſe for the Life of the 
Covenantee, and for Two other Lives as 
he ſhould name, and the Covenantor was 
to give Poſſeſſion. The Breach aſſigned 
wouas, That the Defendant had not made 
7 Livery and Seiſin, and upon Performance 
| ., pretended, the Plaintiff did demurr ; and, 
| upon. great Debate, it was reſolved that the 
| Covenant was not broken, for that the Plain- 
| | tiff had not done that which was firſt to be 
= 1 on his Part, (viz.) to name the 
ne . ESTI 4 
Covenant or Statute with Defeaſance, to 
3 make ſuch good Aſſurance of an Houle to 
| V, wich ſuch Covenans which bie ſhould 
1. 8 — 


— 
* 
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The Law of Covenants. 
accept and ſignify under his Hand to be rea- 
ſonable, or ſhould pay to him. before the 
1ſt of Auguſt 3501. He ſurmiſeth he was al- 
ways — to make the Aſſurance, and that 


the ſaid . had not ſignified what Aſſurance 
he would accept, nor required any. Per Cur, 
He is not bound to deviſe any Aſſurance or 
Eſtate; but it is in his Election to accept an 


29 


Eſtate tendered, or the Money, and there 


cannot be an Acceptance but where there is 


a Tender on the other 2 and therefofe 
a 


the other Party ought to have deviſed the 


Eſtate, and procured V. to accept thereof, 


otherwiſe he ought to pay the Money. Cro. 
Eliz. 718. Mills and Wood. 
Covenantor covenanted with the Cove- 


nantee, That he, at the Coſts of the Cove- 


nantee, would aſſure ſuch Lands to him before 


ſuch a Day; the Covenantor ought to do the 
Firſt Act, (viz.) To give Notice what Aſſu- 
rance he will make, ſo as the other ma 
know what Coſts he is to tender ; aliter, 
he covenant to make ſome certain Aſſurance, 


Notice where 
ful or 


if not. 


as Fine, Feoffment, &c. Cro. Eliz. 517. Hal- 


lings and Connard. Owen 157. Moo. 457. & 


5 Rep. 22. Meſme Caſe; and it's all one when | 


the Covenant is general, and when it is par- 


_ ticular, as to make a Feoffment, the Cove- 


nantor ought to do the Firſt Act there if he 


will have it by Parol or Indenture. - _ 
The Aſſurance ought to be drawn acco 

ing to the Covenant; jt was agreed 22 Jan. 
28 Elix. That the Defendant ſhould make an 
Indenture of Bargain and Sale of all the 
Lands, which the Defendant then had in 
Yarmouth, and on 14 Sept. 29 Eliz. the Plain- 
tiff tendered to the Defendant an Indenture 


of Bargain of all the ſaid Lands, which he ramed by th 
0 P 3 | then Agreement. 


Indenture of 2 


Bargain and 
Sale not war- 


214 


Aſſurance a- 


gree in Sub- 
ſtance with 


the Cove- 


nants, good. 


The Law of Covenants. 


then had in Turmouth, Hab to him and his: 

Heirs, ſecundum Concl, ones & Agreeamentum 
| ndant refuſed to ſeal. 
The Indenture of Bargain and Sale is not” 


u 
præd, which the Defe 


warranted by the Agreement, becauſe it may 


be he had other Lands on the 4th of Sept. 
39 Eliz. than he had at the Time of the 
Agreement, ſo need not to ſeal it, though 
in Truth he had not any more Lands: Tho' 
Poph, ſaid, if he had more Lands he ought to 
have ſhewed it. Cro. Eliz. 660. Keeble and 
Brown. be 77 
If the Aſſurance drawn agrees in Subſtance 
with the Covenants, though they vary in 


Words, it is not material; as if it were 


covenanted to aſſure all his Lands in D. 


and the Aſſurance is drawn by particu- 
lar Names: It is good. id. | 


When J am obliged, that F. S. who is 


Stranger, ſhall levy a Fine to the Obligee, 


Obligor, who is a Stranger to the Eſtate 
that paſſeth by the Fine, to ſue a Writ of 
Covenant ; but if I am obliged to you, 
that J. S. ſhall levy a Fine to J. N. in 


ſuch, Caſe the Fine ought to be levied at 


my Peril, though J. N. will not ſue a Writ 
of Covenant. Winch. 29. Hill and Mald- 


If one do coyenant generally to levy a 


Fine, of Lands, he is not bound thereby to 


go before Commiſſioners by Dedimus. Stiles 
EET a . 


3 
a 184 


Debs 


td} | i * 
7 . 
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d 


the Obligee is bound to ſue forth a Writ of 
Covenant, for it's no Reaſon to compel the 
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Debt upon Articles. Chaloner verſus Davis. i 


Debt for 100 J. and declares, That by Arti- 
cles of Agreement, 1 Maii, 8. W 3, between 
the Plaintiff and Defendant, Firſt, It was a- | 
greed between the Parties aforeſaid, and the Covenant to 
Plaintiff covenanted that he, and all Perſons Take Aſſu- 
claiming under him, ſhould make to the De- 
fendant a good and ſufficient Title, Aſſurance, 
and Conveyance, of certain Lands, upon or 
before the 17th Nov. then next enſuing. Se- 
condly, The Defendant covenants, with the 
Plaintiff, that he or his Aſſigns, tempore exe- 
cution' & ſiwillation' tal Conveyance, and in 
_ Conſideration thereof would well and trul 
pay, or cauſe to be paid unto the Plaintife 5 
his Executors, Adminiſtrators, or Aſſigns, 
| the full and juſt Sum of 503 l. at the Houſe 
of Sir Francis Child, ſituatez &c. and ſome 
other Articles, both bind themſelves in 1007. 
for Performance. The Plaintiff avers, he had 
e eee all the Covenants and Articles on 
lis Part, and that the Defendant had not kept 
the Articles and Covenants on his Part; and 
particularly the Plaintiff avers, that he and 
one Robert Markam, of, & c. poſt comfection 
præd ſcripti Articulorum præd & ante pred 
17 Diem Nov in eodem ſcripto Articulorum men- 
| tionat, ſcill 16 Die eiſdem Menſis Novemb' ( eo- 
dem Roberto Markham) poſſeſſunat exiſten de & 
6 in tenementis & præmiſſis præd pro reſid duorum 
1 Terminorum Annorum reverſione inde præfat Willo 
8 Chaloner (le Plaintiff,) & Haeredibus ſuis ſpec- 
tan apud S. præd quandam Indenturam ſuam 
Barganie & wenditions de Tenementss ac præ- 
miſſis præd in ſcripto Articulo & præd men- 
| tionat fecer & ſigi ut fadta ſua Inden- 


” WW MA. a. com. ts. 4 * * 
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tur ill ad uſum ipſins ThomeDavs adtunc & ibid 


deliberavere 2 quam quidem Indentur præd 
4 


Willielmus Chaloner & Robertus pro & in conſi- 
deratione ſeperal' ſum 5 5. &c. eiſdem W. C. G 


Robert in manibus re bs ſolut (and ſo re- 


Cite the Leaſe for a Year,) and then recites 
the Releaſe dated 17 Nov. ſealed and delive- 
red to the Ule of the ſaid Thomas Daun. The 
ſaid Tho. Davis did grant, releaſe and con- 


firm (in Conſideration of 503 1. bone, &c. 
in manibus mentionat fore ſolut) and the ſaid 
R. M. in Conſideration of 5 5. and ſo recites 
the Releaſe, Cc. And the Plaintiff avers, that 
he was then and there ready, and offered 


ſemper que poſtea fuit & adbuc paritus exiſtit ad 


cuſtagia ipſius Thome (le Defendant) facer & 


procurare fier aliquam aliam con veyanciam de Te- 


nementis & Præmiſſis pred ſecundum formam Ar- 


ticulorum prædidt: And further avers, that the 


3 "Defendant poſtea ſcils' præd 17 Die Nov. apud 


S. pred de Præmiſſis notitiam babuit. Et fic inde 
notitiam habens præ ( le Defendant ) Indent 


z ſe agreeare. ſeu ill ge eiſdem V. Chaloner & 


Roberto ut fact eorund W. Chaloner & Robert 

æd Thome acceptare adtunc & ibid penitus recu- 
ſavit & adhuc recuſat & præd ſummam 503 J. 
eidem M. Chaloner ſecundum formam & effetum 


ſtcript Articulur præd pred Thoma ſeu Aſſignat ſu 


non ſolver ſeuſolvi cauſaver'. Sed ill eidem Willo 
Chaloner ſolvere ſecundum formam & effettum 
Articulorum præd, præd Thomas contradixit & ad- 
huc contradicit per quod Actio accrevit eidem Willo 
Chaloner ad exigend' & hahend' de pred Tboma 
præd 100 l. pred tamen Thomas licet ſepiug re- 
guifit' Cc. ad damnum 20 l. Et inde, c. 
PDemurrer 


Theſe 
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„ Theſe Exceptions were taken to this De- 
claration. „ 
I Except. That the Execution of the Con- Where the 
veyance ought to precede the Payment of the Execution of 
Money ; and then if the Plaintiff hath no — 
ſufficiently ſhewed that he had executed ſuch acede he 
Conveyance, he hath not well entitled him- Payment of 
ſelf to the Action, and the Execution of the the Money, 
Conveyance ought to precede the Payment or not. 
of the Money : And it was ſaid by the De- 
fendant's Council, that by the Articles no 
Day certain was appointed for the Payment 
of the Money, but this by the Agreement 
of the Parties = to be reduced to a Cer- 
tainty by the Act of the Plaintiff, viz. the 
Execution of the Conveyance: By the Arti- 
cles, the Conveyance was to be made upon or 
before the 17th of November then next en- 
ſuing; and, as it ſeeems, if the Plaintiff had 
executed a Conveyance before this Day, he 
might have had Action for the Money imme- 
diately after, by which it is proved the Du- 
accrues to the Plaintiff after the Execu- 
tion of the Conveyance, and not before. If 
the Covenant had been to convey the Lands 
on a Day certain, then there had been ſome 
Colour that the Words, tempore executions G- 
in conſideratione inde, &c. ſhould refer to the 
ſaid Day, and not to the Execution of the 
Conveyance; and yet in ſuch Caſe it hath 
been adjudged, that the Payment of the Mo- 
ney ſhall refer to the Act to be done, as was 
in the Caſe of Ehwick and Cudworth, 1 Lat. 
and ſo the Caſe of Shales and Seignoret Intr. - 
10 N. 3. B. R. where the — covencats 
with the Defendant to tranfer to the Defen- 
dant 400 J. in the Bank Stock, and the De- 
fendant coyvenants that he would accept — | 
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| and that he, tempore tranſlations inde, would pay , 
ſo much to the Plaintiff; and in Action on 
the Breach of this Covenant the Plaintiff de- 
clares, that he had given Notice to the De- 
fendant, that he at ſuch a Day and Place 
would transfer, &c. and appointed the De- 

It fendant to be there, Cc. which he had refu- 

1 | _ ſed, and the Breach was aſſigned in the Non- 

1 | payment of the Money; but upon Demur- 
rer, Judgment was given for the Defendant, 1 
for that it appears by the Plaintiff's own I 

| | ſhewing that there was not any Transfer, 

15 : and ſo no Money was due: The Opinion of 

1 the Court was, that the Execution of the 

Li "Fe Conveyance was to precede the Payment of 

the Money. 

| And as to the Point of pleading the Execu- 

4 | tion of the Conveyance, it was not well plea- 

ded,for that upon the whole Matter there was 

a Surrender of the Intereſt of Markham to the 

Plaintiff, and by Conſequence the Leaſe for an 

Year was only the Leaſe of the Plaintiff, and 

then the Plaintiff ought to have declared up- 

on the Truth of his Caſe, according to the 

| ration of Law, upon all the Matter 

1 of Fact of the Caſe, which not being done, 

1 | the Declaration for this is ill; and theſe Ca- 

1 ſes were cited to prove it, 2 Sand. 96. Cheſter 

and Williams, Noy. 66. Cook and Brombill, 

1 Mod. 14. Hall and Seabright, 7 Rep. 24. b. 
But 's Cale, 2 Vent. 149. Lade and Baker, & 

2860, 266. And the Opinion of the Court, that 
for this the Declaration was ill; for it was 

ſaid, Tenant for Years may not make a Leaſe 

| within the Statute of Uſes, and by this Means 

to give Poſſeſſion to the Defendant, to make 

1 him capable of a Leaſe of the Reverſion. 

2 Except. to the Declaration. That by the 

B= Articles 


3 _— Sal ks 
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7 Articles the Plaintiff was to ſeal and execute 
to the Defendant and his Aſſigns a good and 
ſufficient Aſſurance, &c. and the Declaration 


is, That he had ſealed and delivered to the 


4 zhich is not a ſufficient Averment of Per- 
formance of the Covenant in this Reſpect; 
for paradventure they were delivered to him 
who would not deliver them to the Defen- 
dant, and the Defendant had not any Means 


to compel the Delivery to him, becauſe the 


Plaintiff has not mentioned any Perſon to 
whom he delivered them; and for this Ex- 
ception theſe Caſes were cited, Ney. 18. Tan- 
feld and Green, 4 Leon. Caſe 48. Beaſe and 
Drayton's Caſe, 3 Cr. 143. Keg 1 


fendant was to Pay 103 l. to the Plainriff, or 
his Aſſigns, and the Declaration is only that 
he had not paid them to the Plaintiff, but 
doth not ſay, or his Aſſigns; and the Caſe of 
5 Colt and Howes, 3 Cr. 348. Penſon's Cale, 3 Reb. 
449-Abbot and Biſhop's Caſe, 2$id.41.were cited. 


fendant ſhould pay the Money upon the Exe- 
cution of the Conveyance, at the Houſe of 


3 Except. That the Covenant of the De- 


4 Except. The Covenant is, that the De- 
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ſe of the Defendant a Leaſe and Releaſe, Avermene 
of P er for. 
Go 


Sir Francis Child, &c. And the Declaration is, Payment fi- 


That he has not paid ſecundum formam & ef- cundum fu 


ding: For there being a Time and Place ap- 
= for the Payment, it ought to be al- 
edged, that the Money was not paid at ſuch 


: 
; Time and Place. Elborough and Yates, 2 Keb. 
874. was cited as to this Exception, Vid. 1 Lew. 
145. 3 Leu. 293. 3 Cr. 281. 2 Mod. 268. 
' — and Sheeys, I Lut. Cro. Car. 5. b. but 
no Reſolution of the Court was upon theſe 
5 three laſt Exceptions. Judgment was given 
4 ; | LEA 2 8 pro 


fectum Articulorum, which is not good Plea- 9 pu Ag 


culorum. 


after the Day appointed for the Payment of 


The Law of Covenaiits; 


pro Defendant. For the firſt Point, ſee Thorp = 
and Thorp, 1 Lut. Chaloner and Davis, 565. | 


Thorp verſus —_ Opinion of Court per 
+. f Co 7. b - 


„ 
Declaration upon mutual Promiſes upon 
eaſe the Equity of Redemption in Two 
dant aſſumed to pay the Plaintiff 7 JI. &. 


In this Caſe the Agreement was, that the | 


Plaintiff ſhall releaſe the Equity of Redemp- 


tion, in. Conſideration of which the Defen- 


dant is to pay 71. ſo that the making the Re- 
leaſe is a Condition Precedent to the Pay- 
ment of the Money. | 


There needs no Averment where Cove- 


nant is for Covenant. 

15 H. 7. 10. A good Difference upon the 
Words of the Agreement ; One covenants to 
ſerve me for a Year, and I covenant to give 


him 20 J. he may ſue for the 20 J. altho he 


doth not ſerve me ; otherwiſe, if the Agree- 
ment were, that he ſhall have 20 J. to ſerve 
me for an Year. e 

There is no Reaſon that one ſhall be com- 


pelled to pay Money for Performance of an 
Act, before the Act be done. But here the 


Differences enſuing are to be noted: _ 

I. If by the Agreement a Day certain 
ſhall be appointed for Payment of the 
Money, and this Day happens before the 


Act can be performed, there, tho the Words 


are, That one ſhall pay ſo much for the Per- 
formance of ſuch an Act by the other; yet 
the Party may have Action for the Money 


the 


an 1 by which the Plaintiff agreed 
do re 6 
Cloſes, in Conſideration whereof the Defen- 


ad a A. A. 


Jo tn, 1 PI ee oo. 


The Law ol Covenants; 


the Money, and before the Act be done; 
Vid. cee Caſe, 7 Rep. 1 Ventr. 147. Larg 
eſtire's Caſe, 1 Sand. 19. It was R 


and C 
that Pordage ſhould give to Cole 500 J. for all 


his Land, the Money to be paid a Week af- | 


ter Midſummer: An Action lies for the Money 
before the Land is conveyed. rn, 
2. If a certain Day be appointed by the 


Agreement; yet if this Day happen after the 


Conſideration is to be performed, there 
ought to ma an Averment, that the Ser- 


vice is performed, Dier 76. If a Con- 


tract be made between Two, that for the 
Hawk of one to be delivered ſuch a Day, the 
other ſhall have his Horſe at Chriimas; 

if the Hawk is not delivered at the Day, the 


other ſhall not have Action for the Horſe ; 


Vid. x Rol. Abr. 415. al contra. 

J agree, 2 May, make an Agreement, one 
to pay ſo much, and the other to deliver the 
Horſe if they will; and upon ſuch mutual 


Promiſes _ may have mutual Action, but 


they may alſo make the Agreement other- 
wiſe, 2 Mod. 33. | 


Plaintiff declares, That in Conſideration 


that he promiſed to aflign his Intereſt in ſuch 
an Houſe, the Defendant promiſed to pay 
him ſo much: The Qu. was, Whether the 


Plaintiff ought to aver that he had afligned 
his Intereft in the Houſes. And it was ruled, 


he need not make ſuch Averment upon the 


Authority of Ughtred's Caſe. Judgment pro 


Der. } 


Covenant - 
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Covenant to make further Irene on Requeſt 


| Withina Covenant to make further Aſſurance with- 


Month after in one Month, upon Requeſt of the Cove- 
Requeſt. nantee : If the Covenantee requeſt him with- 
in the Month, and he refuſeth, tho' he be 
ready after within the Month, yet the Co- 
venant is broken, in as much as the Time of 
the Month is limited to the Requeſt. Aliter, 
had it been within a Month after the Date 
of the Deed of Covenant, H. 37 El. B. Per- 

point and Thimblethory. » 4 Sg 
At all Times The Condition of an Obligation is ſuch: ; 
hereafter, If the Obligor do at all Times hereafter, 
within the within the Space of one Month, when he 


Space of One ſhall be required, make ſuch further Act and 


I) * Acts, Aſſurance and Aſſurances, as the Ob- 
required. ligee ſhall by his Council demand, &. then 
the Bond to be void. In this Caſe, if the 
Obligee do not demand any further Aſſu- 
Drancè within the Month after the making 
of the Obligation, yet the Obligor is bound 
to make further Aſſurance within a Month 
after Requeſt made, after the Month paſſed 
after the making the Bond, for that the firſt 


Words, [to wit, At all Times bereafter,] are 


without Limit, and the other Words ¶ Miibin 

one Month when he ſhall be required] refer to the 

Requeſt, (videlt) he ſhall have a Month for 

doing it after Requeſt, for the more favou- 

> rable Conſtruction ſhall be made to make the 
To make fur. Agreement effectual; and it is not like 2 
ther Aſſu. common Covenant, to make further Aſſu- 
— within rance within Seven Years, for the Uſe 
en Years. in ſuch Caſe has been to interpret it, that he 
ſhall not be troubled after Seven Years , 

Hill. 1650. Wentworth and Wentworth, Intr. 

Trin. 1650. Doren 
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The Law of Covenants — 293 
Covenant is to do any Thing upon Re- 
queſt. The Plaintiff _ for Breach, The 
Defendant could not be found. After, he made 
Market's giving Notice of the Requeſt ; yet Requeſt 
this is not any Requeſt, in as much as it ought to be 


ought to be made to his Perſon, Grimit and made tothe | 


Pinnell, M. 8 Car B. R. Perſon, 
Covenant in Condition of a Bond to con- 
vey Land, to make and ſuffer, &«c, all and 
every ſuch reaſonable Act and Acts, Thing 
and Things, whatſoever they be, for the 
good and lawful aſſuring and ſure making of 
the Mannor of S. to J. S. and his Heirs, &c. 
And the Breach aſſigned was, That he re- 
queſted the Defendant, quod ipſe conveyaret & 
aſſuraret Manerium de S. to F. S. &c. it's ſuffici- 
ently aſſigned, for the Defendant ought to 
have done this upon Requeſt by Feoffment, 
5 2 kind 1 1 wy = =—_ 
aintiff requeſt a Fine, the Defendant py, cum 
ought to acknowledge it alſo, and ſo upon — 
every ſeveral Requeſt ; but he is not bound Not bound _ 
to give any Obligation or Recogniſance, give collate. 
which is collateral Security, lu. 44, 45. ral Security. 
Pudſey and Newſham, More 682. 1 Brownl. 8 4. 
meſme Caſe. | | 
8 to make farther Aſſurance; If Conditional 
make Aſſurance on Condition, it is not Aſſurance. 
a Performance, 1 Rol. Abr. 425. Risbon and 
Gair. | | / | 
Debt on Bond of Covenants ; the Plain- 
tiff ſets forth an Indenture, which purports 
a Grant of Land by Two Men and their 
Wives, ſeiſed in Fee in Right of their Wives, 
Partners to the Plaintiff in Fee; and it was 
covenanted, that the Plaintiffs and their 
Wives had good Right to aſſure the gs 
apes 85 | pt 


— 
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The Plain- 


The Lam of Covenants. 
and to make further Aſſurance upon Requeſt 
at any Time within Seven Years ;. and for 
Breach, that one of the Wives was within 
Age at the Time of the Aſſurance, and dies, 
and the Right of the Land deſcended to her 
Son, an Infant. The Defendant pleads, the 
Wife was of full Age, and it was found ſhe 


was within Age : It was moved in Arreſt of 


Judgment, Here is not any Requeſt ſhewed 


to make the Aſſurance according to the Co- 


venant, and ſo no Breach aſſigned. And tho 
he had Time for Seven Years to make the 
Requeſt, and the Wife dies within the Seven 
Years, and the Right deſcended to the In- 


fant, and ſo impoſſible to make a good Aſſu- 


rance. Per Cur, the Death of the Wife in 
the Infancy of the Son was an Act of God, 
and it was the Fault of the Plaintiff that he 


tiff s Fault in did not demand the Aſſurance in the Life of 
not deman- the Wife, and after her full Age; for it ap- 


ding 
Cance. - 


pears by the Verdict, that in the 29 Car. 2. ſhe 
was Twenty, and that 32 Car. 2. ſhe had Iſ- 


| ſue, and fo the Breach not well aſſigned. But 


another Breach was ſhewed, (viz.) That the 


Wife being within Age at the Time of the 


Covenant, as appears by the Verdi&, ſhe 
had not Power then to convey the Eſtate ac- 


. cording to the Covenant, and this was a ma- 


nifeſt Breach, Sir Tho. Jones, 195. Naſh and 


Aſton. DO WO TO ety | 
One covenants for further Aſſurance to le- 


1 a Fine of all his Lands in D. which were 
Fo 


ur Houſes, and tenders a Fine. Defendant 


pleads, that at the Time of the Covenant he 


was only ſeiſed of Two Houſes, and that 
the other Two deſcended to him afterwards, 


and good, for he is not bound to levy a Eine 


A» 


of more than he had at the Time of the Co- 
8 : I N | venant, 
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venant, for then more would paſs, and is not 
like ts the Caſe where more Acres are com- 
prehended in the Fine, which will be to the 
Coniſor : So covenant to levy a Fine of Two 
Acres, and the Fine is of Four Acres by the 
Name of Two Acres comprehended in the 


Indenture, it is not good, 1 Rol. Rep. 103, 


117. Wilſon and Welch, 2 Bulſt. 317. 
Covenant to make further Aſſurance, and 


to do any Act or Acts, Cc. and ſhews that he 
demanded of him, and tendered a Note of a 


Fine; comprehendin that he would levy 4 


Fine of Three Meſſuages, &c. and that he 


required him to acknowledge it before a 
Judge of Aſſize. The Defendant pleads, That 
in the Note were more comprehended than 
he intended to aſſure; it's no Plea : For the 
Reſidue is to the Uſe of the Coniſor, and 
the Plaintiff need noc ſhew that a Writ of Co- 
venant was depending at the Time of the 
Requeſt, tho he muſt do that to make a 
good Fine, Cy. Fac. 25 f. Boulnes and Curts. 
Covenant to make a Leaſe of ſo many 
Rooms upon Requeſt, and the Covenantor 


proſtrated Part; the Plaintiff did not aver 


in his Count, that he requeſted the Defen- 
dant to make him a Leaſe, but it ſeems not 
to be neceſſary, the Defendant having diſ- 
abled himſelf by the Proſtration of the Buil- 
dings, I Laut. 308. 5 + Ns 


Covenant 
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Covenant to make Aſſurance as Councel ſhall 
adviſe, 2 


Dive · ſi be- If A. covenant to make ſuch. Aſſurance for 
— — the Payment of 1001. to B. as his Coun- 
done A. cel ſhail deviſe, and his Councel deviſe that 
| ran : A. ſhall make an Obligation of 1000.1. for 
ts the Payment of 190 l. he ought to perform 
it. Aliter, if the Covenant had been to.make 
ſuch reaſonable Aſſurance. * 7 
That he hall A Man covenants to make ſuch. Aſſurance 
be bound in a as the Councel of the other ſhall-deviſe ; and 
Bond thar the the Councel adviſeth that he ſhall be bound 
other {hall en- in a certain Obligation that the other ſhall 


Shag an occupy the Lands peaceably ; he is not bound | 

to perform it, for this is not any, Aſſurance | |} 

liter, ifa Within the Intent of the Covenant. Per Cur, 

Man be but if a Man be bound to do ſuch Acts for the x 1 

bound to do Aſſurance of the Mannor of B. as the Coun- £ 

tuch Acts. cel of the other ſhall deviſe; and the Coun- e 

cel deviſeth that he ſhall make an Obligation c 

or Statute that the other ſhall: enjoy it, he t 

ought to perform it, otherwiſe he hath bro- 1 7 

ken his Covenant. | 1 

If a Man covenant to make ſuch Aſſu- þ 

rance as the Councel of the Covenantee ſhall g 

deviſe, of an Annuity of 30 J. and of 200 l. f 

in Monies, and the Councel deviſeth that ge C 

ſhall make an Obligation, in which he ſhall A 

15 oblige himſelf, his Heirs, and Executors, to ar 
14 pay to the other the Annuity, and alſo 200 /. E. 
1 Obligation at certain Days; he is not bound to perform ſu 
I not any Allu it; for this Obligation is not any Aſſurance It 
dance. of the Annuity, | ſu 
4 1 Covenant is to make to the Covenantee, or vi; 
1 oor advice his Alſigns, as good a Leaſe as Councel may Cr 


adviſe ; and after the Obligee gomes to the 


ze Lawof Covenants, 


Obligor, and appoints him to make 2 


Leaſe to J. S. he ought to do it, al- 
tho no Councel adviſeth it but the Obligee 
himſelf; for by the Words it is not neceſſary 
to have the Advice of Councel, but 2 that 
tlie Eeaſe be made ſo good as Councel 
adviſe, Alen and:Wedgwood. 7 


If the Condition or Covenant be to make | 


fuch' Aſſurance: in Law' of certain Lands to 
the Covenantee or Obligee, as by the Coun- 
cel of the Covenantee upon Requeſt made 


ſhall be adviſed; and after F. S. was of 


Councel of the Covenantee, and gives his 
Advice to the Covenantee, that the Cove- 


nantor ſhall'make a certain Aſſurance; and 
the Covenantee gives Notice to the Cove- 


nantor of the ſaid Advice, and requires him 


may 
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to perform it; he ought to perform it, for it Councel to 


is more convenient that the Councel ſhall 
give the Advice to the Covenantee than to 
the Covenantor, for that the Covenantor 
doth not know whether he be of Councel in 
this Matter, for he may be of Councel in one 


whom to give 
the Advice. 


Thing, and not in another, 5 Rep. Higgenbo- 3 Med. 192. 


thom s Caſe. In Covenant to make further 
Aſſurance; If the Councel deviſeth an Obli- 


gation or Statute for the peaceable Enjoy- 


ment, he is not bound to make it; but if the 
Covenant were to do ſuch Act or Acts for the 


Aſſurance of D. as his Councel ſhall deviſe, 


and he deviſeth a Statute for the peaceable 
Enjoyment thereof, he is bound to make Aſ- 
ſurance as the Plaintiff's Councel ſhall deviſe: 


It is not ſufficient to pkead he made ſuch Aſ. Howto 
ſurance, but that the Plaintiff's Councel de- 
viſed ſuch Aſſurance which he had made, 


Cr. El. 393. in Hutchinſon's Caſe, 


Q 2 On 


plead. 
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On Covenant, that before ſuch a Day hs 
would make ſufficient Eſtate of Lands of ſuch 


Value to the Plaintiff for Life; the Defen- 


dant pleads he made an Eſtate in Lands of 
ſuch a Value, &«c. he muſt ſhew what Eſtate 
was adviſed,. and what Land, that fo there 


_—_ be an Iſſue, 28 H. 8. 1. b. . 
ne covenants to make further Aſſurance 
to the Bargainee, as his Councel ſhall adviſe; 
in this Caſe the Bargainee himſelf, altho he 
be learned in the Law, may not deviſe this 
Aſſurance, but ſome one of his Councel 
ought tg deviſe it; for if the Party himſelf 
may deviſe it, then it ſhall be no Plea to ſay, 
Concilium non quod Concilium non dedit adviſamentum, 3 
dedit Adviſa- 19. b. This Caſe was denied for Law by all 
mentum. the Judges, Paſche 13 Wil. 3. Cam. B. Walker 
| contra Gower. | | 
By Advice of If one be bound to make to a Man a ſure, 
7. P. if J. D. ſufficient, and lawful Eftate in certain Lands, 
_ oF Advice of F. D. if he make an Eſtate to 
curity, irs bim according to the Advice of J. P. be it 
Diſcharge of ſufficient or nor, lawful or not lawful, yet he 
the Covenane. is excuſed of the Obligation, 5 Rep. 23. b. 
7 ſo faid in Lamb's Caſe. 7; 
Covenant to Articles of Agreement, whereby the Plain- 
make Aſſu- tiff covenanted to make an Aſſurance by a 
rance, and on Day of Lands, as the Councel of the Defen- 
the per. dant ſhall adviſe, and on perfecting thereof 


cone 05 the Defendant is to pay 300 J. and 300 J at 


piid Defen- a Day after. The Defendant pleads, the 


dnnr pleads Plaintiff had not at the Time of the Cove- 
the Plaintiff nant, or after, any Right or Eſtate. Plain- 


 bndnot any tiff demurs. Per Twiſden, he may demur, for 
| —  rho' the Plaintiff has no Eſtate, yet if he be 


required to convey, and doth not then do it by 
the Time, the Covenant is broken, for the 
Eſtate of the Covenantor may be in * 


z——_ 


Fed Cur contra. This is good in Action by the 
Defendant for Non- aſſurance; but here the 
Action is for the Money, and ſo the Defen- 
dant hath Election to plead as here, or that 
he tenderęd ſpecial Conveyance by Advice, 
and the Plaintiff refufed; and che manifeſt 
Intent of the Parties is not to pay any Money 
but ypon Aſſurance, 1 Keb. 734, 756, Audly 
and Berry, . 3 1 
If A. covenant with B. to make ſuch rea- 
ö fonable Aſſurance to B. in Fee of ſuch Land, 
reſerving to A. and his Heirs 20 5. Rent 5 
i Annum, as the Councel of B. ſhall adviſe; 
and after B. tenders to A. a Deed-Poll, by Deed- Poll 
which A. enfeoff'd B. of the Land in Fee, 99 #0) A 
reſerving the ſaid Rent to A. in Fee: This is Race. 
not any ſuch reaſonable Aſſurance to bind A. 
co ſeal, for this is a Rent-ſeck, and the Deed 
belongs to the Feoffee, and then A. without 
the Deed ſhall not have any Remedy for the 
Rent, for he cannot prove the Feoffment, 
Guppage and Aſcue, Mich. 11 Car. B. K. 

A. Eovenants with B. to make and do all 
ſuch Acts and Deviſes for the better Aſſu- 
rance, which ſhall be deviſed by B. or his 
Councel. B. deviſeth a Releaſe to be ſealed nl 
by A. and C. his Son, and A. prefently ſeals F 
it, but C. not being letter d, nor could read, | 14 
prays B. to deliver it to him, that he might Time to ſhew 
ſhew it to a Man learned in the Law, to in- it, if it were 
form him if it were according to the Coye- eee 
nant, and if it were according to the Cove- ant. 
nant or Condition he would ſeal it; which to 
do B. refuſeth, and C. refuſeth to ſeal it: 
This is a Breach of the Covenant, for that he 
did not require the Writing to be read to 
him, and he was bound to take Coniſance of 
the Law, whether it was according to the 
Qz Covenant, 
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Covenant, and he ſhall not have a reaſonable 
Time to ſhew it to his Councel, and the Co- 
venant was Peremptory, to be performed at 
his Peril, Dier 338. 4. Wotton and Cooke, 
„ % $4.38. + 
So in Simms and Smith's Caſe, 1 Rol. Abr, 

441,442. If A. beir Copyholder trite, co- 
venants with B. to ſurrender to B. in Reverſion 
the ſaid Copyhold Tenement, fer ratioua- 

lem requiſitionem ei fiend” per B. and after B. ten- 
der to A. a Writing, purporting a Letter of 
by Attorney of Surrender of the ſaid Tenement 
174 | to B, and 4, requeſts that before they ſeal it, 
3if that ſhe by her Councel circs ſcriptum illud in- 
1 7 Fra rationabile tempus tunc proximum ſequens Ad- 
_ viſaretur, Which B. refuſeth, and upon this 
400 A. refuſeth to ſeal it: Admitting that 4. was 
17 bound to ſeal the Letter of Attorney, and to 
* ſurrender by ſuch Letter of Attorney, then 
Wk! ſhe had broken her Covenant, for ſhe ought 

7 to take Coniſance of the Law at her Peril, 
4 whether the Letter of Attorney be according 
AT to her Covenant, and ſhall not have any 
ih Re:fonable Time to be adviſed upon it; but the reaſo- 

i Time. nable Time mentioned in the Covenant, in- 
tends reaſonable Time in the doing it, (viz) 
ſhe ſhall haye Time to read it before ſhe 
ſeals it. | 25 

Covenant to make ſuch Aſſurance as Coun- 

cel ſhall deviſe; they ſay, they tender'd a 
Leaſe and Releaſe deviſed by Councel, and 
ſets it- forth with n Covenants, 17 

with a Warranty: Uſual Covenants may be 

— — — 7 but 12244 Warranty, 1 Mod. 67. Laſ- 


nants may 


put in. ſelt and Catterton, Vid. 2 Reb. 685. Raym. 
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0 Payment of 100 J. to B. as his Councei 
ſh 
| ſhall make an Obligation of 1000 J. for the 


| The Law of Cobenants. 
A Covenant to make ſuch Aſſurance for 
L deviſe, and his Councel deviſeth that A. 


Payment of 100 J. he ought to perform it, 
otherwiſe had it been to make ſuch reaſo- 
nable Aſſurance as the Councel of the Cove- 
nantee ſhall deviſe, 1 Rol. Abr. 423. | 
Covenant to make ſuch Aſſurance as Coun- 
cel of, &c. ſhall deviſe, and the Defendant 4 
by Advice of Councel demandeth a Releaſe ranty no ac 
with Warranty. Per Cur, this is not any Al- ſurance. 
ſurance, but a Means to recover in Value, 
2 Leon. 130. Wye and Thoroughgood, | 
A Covenant to make ſuch Eſtate to the 
Plaintiff as his-Councel ſhall adviſe,and ſaith | 
Concilium non dedit Adviſamentum : It was a Concilium now 
Quere, whether he ought not to ſay, Concilium di Adviſe 
nullum dedit Adviſamentum, but now it's ſettled *,. 
a good Plea, 11H. 7. 23. 4. 6 H. 7. 4. and 
need not alledge what Perſons were of his 
Councel, and that they gave no Advice, for 
the Plea is in the Negative; but if he plead 
ais Councel gave ro him ſuch Advice, he 
ought to plead what Perſons were of his 
Councel; then the Replication was; that 
J. V. was of the Plaintiff s Councel, and no 
more, and he gave ſuch Advice, &c. which 
Adviſement the Plaintiff notified to the De- 
fendant : Iſſue on the Advice, 6 H. 7, 4. | $7 
One covenants to make ſuch Aſſurance as 
the Plaintiff's Councel ſhall adviſe, and he 
pleads Performance of Covenants, he cannot 
afterwards ſay, Concilium non dedit Adviſa- Concilium non 
mentum, in Specot and Sheer's Caſe, Cr. El. dedit Adviſa- 
828, | | nee. 
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The Law of Codenants. 


If Tam bound to make you ſuch Aſſurance 


as F. S. ſhall deviſe, I am bound at my Pe- 
ril to procure Notice; but if I am bounden 
to make ſuch Aſſurance as your Councel ſhall 
deviſe, there Notice ought to be given to 


me, I Leon. log. Raf. 141. in Atkinſons 


_ Caſe, 


V. covenants for himſelf, his Heirs, Exe- 
cutors, Adminiſtrators and Aſſigns, within 
Seven Years, upon Requeſt to convey to the 
Plaintiff a Copyhold Eſtate : W. dies, a Re- 
queſt muſt be made to his Executors. Tho 


VV. was ſeiſed in Fee, the Executors are 
bound to ſee it done; 2 Bulſt. 158. Tburſdeu s 


Caſe. 5 | 
Covenant to convey certain Lands in B. 


to the Plaintiff, by ſuch Conveyance as the 


Plaintiff's Councel ſhould adviſe ; and the 


Plaintiff by Advice of his Councel did ten- 


der a Leaſe and Releaſe in bæc verba, which 


| Releaſe contained ſeveral Covenants, amongſt 
which one was againſt a Stranger, and a 
Warranty, and the Defendant refuſed- to 


ſeal it. Per Cur, there ought not to be a 
Covenant againſt a Stranger, nor Warranty, 
Raym. 190. 1 Sid. 467. 1 Mod. 67. 2 Keeble 
685. Laſſels and Challerton. Ws 
Covenant to make an Aſſurance, and. on 
perfecting thereof the Defendant is to pay 
300 J. Covenant is brought for the Money. 


Defendant pleads, the Plaintiff had no Eſtate 


which he could convey : Thie Plea is good, 
if no Aſſurance, nothing is to be paid, al- 
tho the . Plaintiff averred he was ready to 
perfect it, and that the Defendant never ref- 


gered any, nor hath paid; here the Action is 


for the Money, and the Defendant hath E- 
lection to plead as here, or that he tendered 
J%ͤͤ;’ũ 7, 5, 
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The Law of Eovenants. 
a ſpecial Conveyance by Advice, and the 


- Plaintiff refuſed. Judgment pro Defendant, 


1 Keb. " 75 6. Audley and Berry. | 
vena that if the Defendant would pay 

40 1. he would convey as the Councel of the 

Plaintiff ſhould adviſe. In Action of Cove- 


nant for the Money, Defendant pleads the 


Plaintiff did not convey as Councel did ad- 


233 


viſe, which per Cur' is ill, without particular 


ſhewing the Manner, and what the Councel 
did ativiſe, 1 Keb. 178. Haines and Baily. 
In Action of Covenant, which was to make 


ſuch an Aſſignment to the Plaintiff, accor- 


ding to an Agreement made between him 


and the Defendant as Councel ſhould adviſe, 


The Queſtion was, If the Plaintiff or Defen- 
dant's Councel ſhall give the Advice? It 
| ſeems his Councel ſhall adviſe to whom the 


Covenant is to be made, 1 Bulft. 160. 


At whoſe Coſts. 


That the Covenantor at the Coſts of the 


Covenantee would aſſure ſuch Lands before 


ſuch a Day; the Covenantor is to make the 


Aſſurance what he pleaſeth, and ought pg 
give Notice what Aſſurance he will make, 
and his Readineſs that the other may know 
what Cofts he is to tender, Cr. El. 517. Hal- 
ling and Connard. The Covenantor ought to 
do*rhe firſt Act, (wiz.) notifig to the Cove- 


nantee what Eſtate he will make, ſo that 


the Covenantee may know what Sum to ten- 
der'; and it is all one, whether the Cove- 


nant is general or particular, as to make a 


Feoffment, G Moo. 457. & 5 Rep. 22. bh. 
meſme Caſe. . %% £4 0 T2e | : 


! 
- 


11 


234 The Law of Covenants. 


00 If the Aſſurances are to be made at the 
(lik Cofts of him to whom they ought to be 
Wl , Afurenceto made, he may require the Aflurance to be 
0 be made by made by Parcels. Aliter, when the Cove- 
if 1 re. nantor is to be at the Charges: Yet there, if 
13 quire t. 3 E | 
40 the Party require an Aſſurance of Parcel, the 
10  Covenancor muſt do it, but then he is diſ- 
. charged from making any Aſſurance of that 
Tin which remains, Crok. El. 681. Waſhingtoy's 
El e. 5 | 
"Mt A Condition or Covenant to make a ſuf. 
Bi h ficient Leaſe to the Obligee or Covenantee 
1. before ſuch a Day, the ſame to be made at the 
1 Plea, That Coſts of the Obligee : It is a good Plea, that 
Fed the Plaintiff the Plaintiff did nor tender the Coſts to him, 
14 did not ten- and if then, that he was ready, More No. 72. 
ket der the Coſts. Q. ceſt Liver. Do „„ 
76 A Covenant that the Vendor ſhall make 


| further Aſſurance at the Coſts and Charges 

l of the Purchaſer ; it was alledged for Breach, 

i | that a Note of a Fine was deviſed. and in- 

1 5 roſſed in Parchment, and delivered to the 

Vendor to acknowledge the Fine at the Aſ- 

| ſizes, which he refuſed to do. And the Plain- 

tiff s Breach was demurred upon, becauſe he 
did not offer Coſts to the Vendor; and 

iu, its ill, x Broan. 70. Preſton and Down 


Pleadings. 


1 
e 
e 
. 
H 
e 
bs 
It 
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The Law of Covenants, 


rudi Vide ſupra Sparim. 
Condition of a Bond was, That if the 
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Plaintiff ſhall ſeal to the Defendant a good 5 


and ſufficient Conveyance in the Law of 
Lands in Jamaica, with uſual Covenants, as by 


the Defendant's Councel ſhall be adviſed, then 


if the Defendant ſhould ——_ pay, Oc. 
after Oyer of the Condition. The Defendant 
pleads, that Mr. V. a Councellor at Law, did 


adviſe a Deed of Bargain and Sale from the 


Plaintiff to the Defendant, with the uſual Co- 

venants of all his Lands in . and ten- 

dered the Conveyance to t 

refuſed to ſeal the ſame. Plaintiff demurs. 
r. Becauſe the Defendant hath not ſhewed 

the Conveyance, and an affirmative Plea 

ought to be particular : As to plead gene- 


e Plaintiff, who - 


rally Exoneravit, is not good, but it muſt be 


ſhewed how, Cr. 2. 165, 359, 363. 1 Sid. 106. 
Cr. Car. 383. 2 Leon. 214. 


2. The Matter of the Condition conſiſts 


of Law and Fact, and both ought to be ſet 
out. The preparing of eed is Matter 


of Fact, and the Reaſonableneſs and Vali- 


dity thereof is Matter in Law, and the 
Court muſt judge of it. 3 
3. The Plea is, That the Indenture had 
- 1 Covenants, but doth not ſet them 
orth. : 5 
But per Cur the Plea is good. For if the 
Defendant had ſet forth the whole Deed Ver- 


batim, yet becauſe the Lands are in Famaica, f Lands n 


and the Covenants are intended ſuch as are 
uſual there, the Court cannot judge of them, 
but they muſt be tried by the Jury. He hath 
ſet forth, the Conyeyance was by Deed of 
Fe nr Bargain 


famaica. 


If any Cove- 
nants be un- 


eaſonable, to on the other Side. Judgment pro bg 
rr , e en 


the other 


Who to fue 
ont the Writ 
of Covenant. 


7 


The Law of Covenants, 


Bargain and Sale, which is well enough, and 


ſo if it had been by Grants, for Lands in Fa- 


maica paſs by Grant, and need no Livery 


and Seiſin. 


ſonable and not uſual, they are to be ſhewed 


2 Med. 239, 240. Goff and Elkin. 


— e ** r e 5 = SE * e 
Covenant to lech e Fine, or upon further Aſs 


rance, 


F one do covenant generally to levy a Fine 
of Lands, he is not bound thereby to go 
before Commiſſioners by Dedimus, Stiles Pratt, 
4 Covenant was, That F. S. who is 2 
Stranger, ſhall I&vy a Fine to the Covenan- 
tee, the Covenantee is bound to ſue out a 
Writ of Covenant, i. e. to do the firſt AR, 
Aliter, if I covenant with you that F. S. ſhall 
oy a Fine to F. N. Vinch. p. 30. Hill and 
V. a dron. | | | 1 | 


Covenant is, That the Covenantor ſhall 


levy a Fine to the Covenantee, the Cove- 


nantee ought to do the firſt Act, i. e. to ſue 


a Writ of Covenant, 5 Rep. 127. a. in Palmer's 
Caſe, meſme li. 22. b. 9 05 . 
The Condition was, That J. S. ſhall levy 


2 Fine to the Covenantee before ſuch a Day. 


Defendant pleads, the Covenantee had not 
ſued forth a Writ of Covenant. Plaintiff re- 

lies, that before the Covenant made F. . 
had made a Feoffment to F. D. of the Land, 
and the Feoffee was in Poſſeſſion . that 
1 To os m0 is 


50 5 Covenants were unrea., 


a GE. Fw * 


is £+4- ww «© 1 


I us DD g' r Hikwky = mind A a 


G 
— 


W w% | x 


N * 3 . 


J. S. had diſabled himſelf. 
and Waldron, 3 ee e ee 
One covenants for further Aſſurance to 
levy a Fine of all his Lands in D. which was 
Four Houſes, and tenders a Fine. The De- 
fendant pleads, at the Time of the Cove- 
nant he was only ſeiſed of Two Houfes, and 


that the other Two deſcended to hint after- 


wards, and good. A Covenant to levy a 


Time. Here the Covenantee need not ſue out 
4 Writ of Covenant, for © the Feoffment _ 


Fine of Two Acres, and the Fine is of Four of Four 4. 
Acres by the Name of Two Acres, compre- eres by che 
hended in the Indenture, it is not good, Name of 


I Rol. Rep. 103. Wilſon and Walſh, 2 Bulſt. 317. Two Acres. 


I Rol. Abr. 425. «ES ; 

A Covenant to make further Aſſurance, 
and to do any Act or Acts, &c. and ſhews he 
demanded of him, and tendered a Note of a 
Fine, comprehending that he would levy a 
Fine of Three Meſſuages, &c. and that he 
poured him to acknowledge it before a 
u 


ge of Aflize. The Defendant pleaded, Defendane 
in the Note there were more compriſed than Pleads, in 


he intended to aſſure : It's no Plea, Cr. Fac. 


the Note 
there were 


251. Boulney and Curtes. If one be bound to more compri= 
levy a Fine to another, he is not bound to ſed than was 
ſue forth the Writ of Covenant, but he who intended. 
is to have Advantage of the Fine is to do it. Who to ſus 
And in the Caſe aforeſaid, he ought to levy forth the 
a Fine upon this Note, notwithſtanding there Writ 


was no Writ of Covenant then hanging; and 
in the ſaid Caſe, tho' the Note contained 
more Acres than the Two-Yard Lands, it is 
good, 1 Bulſt. 90. Vid. Caſes. 5 


_ 


Che Tat of Covenants. . 
If one covenant generally to levy a Fine 
of certain Lands, the Covenantor is not 
bound to go before Commiſſioners authori- 


Zed by a Dedimus to take the Fine to acknow- 


ledge his Conſent, for ic ſhall be intended he 
is to do it the ordinary Way, which is not 


before the Commiſſioners, Tr. 22 Car. B. R. 


Alſo upon a Covenant to levy a Fine, the 
Party muſt bring his Writ of Covenant, Er 


Precige & Concord, and tender it to the Co- 


venantor, before an Action of Covenant will 


lie for refuſing to do it. 


On a Covenant for farther Aſſurance, the 


| Breach of Advice and Requeſt by ſuch a 
Councel, and ſhews 4 Dedimus poteſtatem to 


Levying a 
Fine for fur 
ther Aſſu · 


rance. 


A. and to receive the Coniſance, and the Co- 
venantos being requeſted, refuſeth. Tho he 


ſhew not any Writ of Covenant was depen- 


ding, or that the Writ was delivered to the 
Commiſſioners, and tho' the Fine was with 


Warranty; yet becauſe. the Covenant is not 


to levy a Fine, but to do ſuch Acts as ſhall 


be required, Judgment pro Quer, Latch. p. 186. 
Tindalss Caſe. at F 


A Covenant that the Vendor ſhall make 


further Aſſurance at the. Coſts and Charges 


Offered a 


Note of a 
Fine, but no 
Coſts. 


of the Purchaſer; It was alledged for Breach, 
that a Note of a Fine was deviſed and in- 
groſſed in Parchment, and delivered to the 
Vendor to acknowledge the Fine at the Afſ- 
ſizes, which he refuſed to do. And the Plain- 
tiff's Breach was demurred upon, becauſe he 
did. not offer Coſts to the Vendor, and per 
Cur it's ill, 1 Brownl, 70. Preſton. and Dau- 


ſon, 


” 


5 | | A Con- 


The Law of Covenants. 239 
A Condition to levy a Fine, not ſaying | 

to whom, at the Coſts of the Obligor ; the 
Defendant pleads no Fine was levied by the 

Wife of the Plaintiff according to the Condi- 
tion.Plaintiff demurr'd, on 5 Rep. Palmer sCaſe, 

and Hull 48. Waldron and Hill, becauſe it is not 

averred that the Defendant brought any Writ, 


. of Covenant, ſed non Allocat. For per Cur, the Fine to be 1 


Law is now changed, and the Fine leviedr!*vied with 
j- before any Writ entered and therefore „ 
11 WW be done by the Plaintiff without any Writ, . 
| 1 Keb. 8 16. Culpeper and Auſtin. 

e A Condition that ſuch a Woman ſhould 

+ make ſuch farther reaſonable Aſſurance to 


o FJ. D. as J. D. ſhould deviſe. J. D. levied a Diverſity to 
Fine, and required her to come before the make reaſo- 


e Judge of Aſſize to acknowledge; ſhe came, nable Aſſu- 


1- and the Judge refuſed her as nen compos mentis. ſpecial Cov 
ne Per Cur, the Condition was not, 8 be- — 
th [cauſe it is to make a reaſonable Aſſurance. knowledge a 
or Aliter, if the Words had been ſpecial to ac- Fine. 
ll known a Fine, 1 Leon. 304. Pet. and 
! « 4. , EG : 

Condition that he and his Wife, would le- 
vy a Fine upon reaſonable Requeſt of the 
Obligee ; he made the Requeſt, the Wife be- 


zes k | 
h, Ning very ſick, ſo as ſhe could not travel; Sickneſs, 
in- reſolved her Sickneſs ſaved the Obligation 


the from Forfeiture, More No. 26. 
A. A Covenant that Baron and Feme being 
in- Teſſees for Life ſhould levy a Fine to a 
he tranger, at the Coſts of the Stranger; and 


alſo that they ſhould levy a Fine of other 
Lands to a Stranger at their Charge. The 
dvenantor ſaith,the Baron and Feme did of- 
er to levy. the Fine if the Stanger would. 
dear the Charges. Plaintiff demurs, and 
udgment pro Quer, becaule the levying of © 

2 the wu 


OnN- 


me 


Ehe Lamm of Covenaiits: | 
the ſecond Fine had no Reference to the 
other, for [and alſo] makes them Two Di- 
ſtinct Sentences: 1 


Bond for Performance of Covenants; one 
was to marry S. the Daughter: Another, 


That Sir E. S. and his Wife ſhould levy a 
Fine of ſuch Lands to the Defendant, and 


to the Plaintiff's Daughter S. and to the 
Heirs of their Bodies. 


That the Inheri- 
tance of the Premiſſes ſhould remain in the 
ſaid Sir E. S. or himſelf until the Fine levied, 
4. Whereas he had 22 a Leaſe for 
Years to S. the Plaintift's Daughter, that he 


had not made any former Grant, nor would 


make any Grant thereof without the Plain- 
tiff s Aſſent. The Defendant quoad the laſt 


| Covenant in the Negative pleads, That he 
| had not made any former Grant of the 


The Perfor- 


mance of 


Ads on Re. 
ward ought 


to be ſnewed 
ſpecially. 


In disjunctive 


Leaſe, nor had made any Grant after the 
Obligation, without the Plaintiff's Aſſent. E: 
uoad omnes alias conventiones, that he had per- 
ormed them. Plaintiff demurs. | | 

1. Becauſe the Covenant to levy a Fine is 
an Act to be performed by a Stranger, and 


it is an Act to be 2 on Record, in 


both which Caſes lie ought to plead how he 


had performed it; and it is not ſufficient to 


plead general Performance, for Acts of Re- 
cord ought to be ſhewed ſpecially, and the 
Anſwer to them is only null tiell Record, and 
no other Iſſue can be taken. 

2. Becauſe the Covenant being in the 


Covenancs be Disjunctive, he ought to ſhew ſpecially 


oughe to 


of t 
2 


which of them, and not generally, 
3. He 


FH *%m.. ©, by ih... 


0 


| 1295 1591 iweſibe Cale: 66 


and that if he performed ſuch Co 


The Law of Coveiats: 341 
3. He pleads he did not [bond without the | 
Plaintiff $ 9 Aſſent, which is a Negative Preg- . — 44 


nant, and ſo not good, and all allowed 2 Pcega 
Curiam, Cr. Fac. 559. Lee and Eivthrel, 2 Kol. 


„ 10 7 
» * — 
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2 1 account. 


A Condicton hecied; ; The Defendant ſele 1 
ved the Plaintiff as _— to a Brewer, 
venants, & 6. 
The Defendant pleaded, performavit omnia. 
Plaintiff re 3 one Covenarit was to give 
the Plaintiff 4 true Aecbunt of all ſuch Mo- 
nies as the Defendant ſſiould receive when 
requeſted, and alledgeth that 30 l. came to 
his Hands, and he requeſted, and he refuſed. 
The Defendant rejbins, and confeſſeth the Hefendane 
Receipt ; but ſaith, that before the Requeſt pleads he TY 
made by the Plaintiff he laid it up in che — 4 
Plaintiff's Warehouſe, and that certain Ma- {> could giv 
lefactors 0 to the Defendant unknown ) ſtole ?? 
it away, Et hoc paratur, Kc. Plaintiff de- 
murs n | 
cauſe it's a Departure. ow | 
— He ought to have conclitded to the 
Country. 2 alledgeth, the Defendant 
1 Resor e no Account. Defen- 
dant in bis r ſets forth he did give 
Account, — — was an He, both were 
oder- ruled. | 
1. It is no Departure, bit a Foirificitiolt 
of the Bar; for ſhewing that he was rob- 
oy; is giving an Account; 
R * Thi 


no Accoutit; - 


The Lam of Covenants. 
2. The Concluſion. is proper, becauſe the 


cat Defendant. alledgeth new Matter, and there 
fote ought to give the Plaintiff Liberty to 


come in with a Rejoinder; he doth not 


ſay he gave an Account, but ſetteth forth the 
ſpecial Matter how, 1 Ventr. 121. Vere and 
Smith, 2 Lev. F. weſme Cale. -. --. 
| One | poſſeſs d of a Term of Six Years of 
a — leaſed the ſame to another for 
Three Years; and it was covenanted between 
them, that during the Three Years, quolibet 
Menſe, monthly the Leſſee ſhould give an 
aft ar. to the Leſſor of the Wine that he 
old, and ſhould Apts him ſo much for eye- 
ry Tun ſold. Lei 
which were remaining of the Six Years. to 
another, and he requeſted, the Leſſee to Ac- 


count, and he would not, and fo bro 
Covenant. >ndant pleaded” he had act: 
unted to the e of the Three ＋ 

intiff demurs. It's no Plea, becauſe it 


not a Covenant which did go with the — 


or the Reverſion, but was à collateral Thing, | 


. and, did not paſs. by the Aflignment of the 
1 . Godb, 120. More 243. Vide this 


infra, reported more Tull in Crok. El. 
Fes and, Bu Ibury Yo, . 

Debt by a Brewer, on a Bond to perform: 
Articles 2gainſt his Clerk: One was, That 
the Deſendant ſhould deliver ſuch Ale agd 
Begg 108 as ſhould be delivered unto. food 

ſtowers as he had in bis Charge, 

ag to receive the Monies due for the ſame, 
ang! ſhould accom Ace with the Plaintiff every. 
ere week] ſuch Money he ſhould: 
eive: For Breach, the Plajneiff aſſigns, 

at the, Defendant did not account with- 
him for ſuch. onies as he had. received on. 

ET”: © Caturday 


— 
0 


2 


grants the Three Years: 


, anion t 3. eto $4; 
Tre Law or Eobeniits, 
3 „ % e MILD e eee? 
| Saturday Ve, re Ce. SER: Auen. 
Judgment was arreſted : For the Br | 
uncertainly alledged, becauſe the Plaiguif certainly al 
doth not ſhew the Defendant Wall an} Cuſth- Wy 
mers in his Charge, or who they were, or 
that he had delivered Ale or Beer to them, 
or received any Money of them, Stiles p. 473, 


243 


& 476. Arnold and Lloyd. _ ho EIS NG 
Covenant and declares to pay ſo much out 
of the Profits of an Office, which ſhall be 


Sun clear. It's ill, Sid. 304. Bucknal's Caſe, hewed. 

2 Keeble 92. meſme Cale. _ 55 
Covenant in Wridng ſealed, by which the Covenant lies 
Defendant-Teſtator pcknawledged himſelf 27 W. 
ebe accountable to the Plaintiff for all ſuch ieh che 
Money chat ſhall be charged by him upon A. Defendant 
25 to be paid to B. and faith he charged ſo much covenants to 
„ upon 4. to be paid to B. and that he had not be accoun- 


paid it, for which, he brought this Action 10% for 


bu 


7 againſt his Executors; Covenant well lie 
„ cho, Cr. Car. 128. Geary and Reaſons Ca 


5 Iovas cited to the contrary, and fo, it will lie 
J. Nopon Words in a Deed purporting an Agre 


e 5 
ment for Payment of Money. It was moved No Notice af 
there is not any Notice given what the b. Thing to 


ag Money Was, and that chis Nas 29 paid 2 
4 Per bat ae having taken it upon tin, who 
m im, andtt e. Perſon being certain, ſo. that h d taken up- 
e, Te might inform himſelf, and che the Agtee · on him to do 
e, Haent not being to pay 1 upon Notice, the 5 
” Defendant is bound to take Noxice himſelf : 
1 pro Bae 3 Lows 47: Brie 
= e AL... 1 eat Koons eds 
ch V pon a Special Agreement that the Plain, Thitthe n 
on f ſhall enjoy. and receive the Profits and Plaintiff ſhall 
Falze Sr aa; 5 oe oh Ca. ehe 

oy ary of an Office during Life; up - Salary. © 

| | | R 2 renane 


4 
l | 2 . 
515 Was A Breach un. 
26 31 


clear beyond ſuch a Sum: The Declaration The Place of 
ſhews not the Place of Account, nor the Account not 


” 
- 
— ? —— —— 
— eee Ie Ie ane rei 7—1 Q PP — 
= , N - — 
— deere — — : —_ 


venant brought, the Defendant pleaded That 
he ſuffered Fre Plainfiff to enjoy and receive 


. e Plai 

the Profits, Se.” And per Cur, its good, for 
it's not a petfonal Warranty or Engage- 
ment to pay the Salary. The Defendant is 
not bound y this Agreement to pay the Mo- 
ney, but only reſtrained from intermedling 
with the Profits and Salary, 4 Mod. 43. Saw- 

/ CEE EH 
© The Plaintiff being poſleſs'd of 4 Term 
for Six Years of a Tavern in Gracecharch- 
ſtreet, let the ſame by Indenture, with Place 
and divers Utenſils in the Houſe, to the De- 
fendant for Three Years. The Defendant in 
Conſideration thereof covenanted with him 
| and his Aſſigns, That de menſe in menſem men- 
. _.. fatim, he would upon Requeſt render to him 
and his Alles, an Account for every Tun 
of Wine he did ſell there, and pay him for 
every Tun fold 30 . And there were diver: 
other Covenants on his Part, (ſome in the Af. 
_ firmative, and ſome in the Negative ; ) he 
leaded Covenants performed (which was il 
in that). The Plainciff replieth, That upon 
the laſt Day of Faly he required the Defen. 
dant to give him an Account of a Tun of 
Wine ſold at ſuch a Time, which he refuſed 
to do. The Defendant rejoined, That before 
that Time the Plaintiff being poſſeſs d of 1 
Term in the Tavern for divers Years, Part 
_ whereof were yet to come, (but ſhews not 
what Time in certain, nor the Commence- 
ment of it, and therefore it was agreed by all it 
was ill in that;) granted the Reſidue of the 
faid Term then to come to B. to which Grant 
he attorned, after which Time he did not re- 
fuſe. Plaintiff demurs. This is a Rent re- 
ſerved, and in nature and lieu of the Nets 
F : : 12 ; uf 
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not be a 


the other for all the Corn growing u 
mma: —f 


The Law of Covthnts; | — = 
but the Requeſt of an Accpurt, to] be W 
within the Month; and he a5 25 8 85 up- 
pen? by Compuation was tl he rake nd an 4 he Re. 
onth which the; Sec . 57 nd wueſt was 
for that Cauſe Judgment againſt the Plain in- Day Gro a 
tiff, Cr. El. 62. Gallies and Budb Month. 


The Covenantor,who was Bailiff of of a Man- 
nor of the Covenantee, covenants to render 
a juſt Account before ſuch à Day of all the 
Rents of the Mannor which he hath recei: 
ved; he pleads to Action againſt him, that He made an 
before he ſaid Day he had made an Account Account of 
of all the Rents which he had received, and * the Rents, 
becauſe he did not ſhew what Sums he eben. 
received, the Plea . K ill, Sanders and Mas- oy 
verer's Caſe cited, Gr. EL, 749. in Mints ad. 


K ; > 09 ©: IVE DARE © 
nd to pa 1461. when an Accout all Bien 
be ſtated: e was, Debt on 5 6 i 
wherein the A reftaror did  Aqknowledg OY nn 
himſelf to be indebted in 40. to t e 8 
Plaintiff which he did coven ro pay when 
ſuch a Bill of Cofts ſhould dee ed y Two, 
Artornies, indifferendly to be choſen. Per | 
Cui, it is not 4 Solvend, but a Covenant, Not 5 8. 
which did not take away the Duty aſcer- nd, but - 
taiped by the Oblig igation ; and if it ſhould #9 
venant, 1 5 an c ire, Fond, then, | | 
it would be in the Power of the O bligor, | 
whether ever it ſhould be payable. And the 
Plaintiff having named an Attorney, ought. . | 
E. recover, 2 Mod. 266. Sir 7. Otrway verſus . 
oldins. _ 4 | 
In Aon of Covenant the Plaintiff declg. 
10% that where it was covenanted between 14 0 
the Plaintiff and Defendant; that each of. 
them upon Requeſt ſhould be accountable to 
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246 ci hap of Covenants. 
mY gps bY Pace, and that u N f ſuch Account 
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ne pf ould Aer d to the other 
the Moiety of 25 i un or the Profit of it. 


ES 1 a e had taken all 
ibs feit') "Twenty Loads of 
aden, c. growing upon the ſaid Land , 


and had been 5 8 5 to render Account of 
the ſaid Corn, which he refuſed to do: The 
5 Defendant traxerſed the Requeſt, and it was 
| Traverſe. demurtfed ref 1 was moved, that the Tra- 
verſe was ood'; but the Defendant 


ou he to fay, y. fi the Plaintiff did not re- 
. l alfite him, udo & forma, but the Exception 
e EY 2 Bk allowed; but per Cur, che Traverſe 
2 14 held good," 2 Leon. 5. Neil and Cook. 


To give Ac- {Debt on Bond or Covenant, to give an Ac- 
count of all chdtit of all ſuch Monies which ſhould come 
_ ors t By Hands, and to pay them to the Plain- 
n efendant pleads, no Monies came to 
ds "Hands aintiff replies, fuch a Sum 
Ti to his Hands. Defendant demurs. Fer 

15 . 15 ation is ill, be not EE 

: come to Account, and that 
7505 oh ie, 75. 226. 3 — 


Bae wo me 8 85 

wah. £2 Fi pred to n for 

"Morey 27 during the Luna ein Ne 
riff ſheweth NE, 


SE FH The Pl: 
was sel Eived, and 125 not during the” 
140 A ich” 14 Cur, 1 præter Wind-. 
Who Con eived this 00 ht to be ſnewed 
Pleaded he by "Ui Defendant in diſchar e. It's ſaid, the 


had laid ove | Defendagt had, Jai out the 800 l. in Rep - 
jo 00 Wk ſhew he 124 


300 f. in Re- rations or. Fehces, an 
bee © * ich 25 80 : he ought to do. 
he had ac. And it's no Plea'to fa the Plaintiff did not 


— align, AID, as it 15, in Account 2 Pay 2 
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The Law of Cobenants. 
Ba uff udgment pro Quer, as to this Breach 
. * — — ny og 


ker verſus Thorrald, 2 Sand. 47. meſme Cale. _ 
A. and B. are ccd C. A. x rape: co- | 


venants with N. that if N. marry the Dau ugh- 55 


ter of C. it ſhould be lawful or N. to view 
and ſearch all ſuch Accounts as concern 
the Eſtate of Ci payable tb ro that — 
N. marries her, and aſter N. 

and alſo B, the other Executor, who 00 had 
thoſe Accounts to view the fame: B. refufeth 
to-ſhew them; by this A. Rath broken 
Covenant, for thereby in Law A. aiiderrbok 
that an Perſon that had ſuch Accounts 
ſhould ſuffet N. to view and anger) them, 


I Rol. Abr. N e 
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F a let Lands for Years, and cove- 
FA Wan 

nants with the Leſſee, That he ſhall en- 


| joy, it without any lawful Interruption by the 


or, or any;claiming under him; and al- 


ſo; covenants, That the Land ſhall remain 


mw: continue to the Leſſee and his Afligns, 
f. the. glear. Nearly Value:of 20 l. over all 
Repriſes during the Term, and after the Lef- 


1 
* 


for enters upon the Leſſee and ouſts him tor- 


Eatry, and tiouſly, and takes the Profits for divers Vears, 


taking the 


Profits, a 


| Breach ofthis 
Covenant. - 


otwith- 


ſtanding any 


7 e. | | 
5 : 


ſo that this doth not continue to the Leſſee 
of any Value, for the Leſſor took the Pro- 
firs: He had broken his Coyenant, for the 
Leſſee may have Action for the Interruption 
on the other Covenant; yet by Special 
Words he had-eoyenanted, That the Land 
ſhall continue to the Leſſee of ſuch a Value, 
and it ſhall not be intended that the Cove- 
5 was made to the Intent to warrant irc to 
be of this Yearly Value generally, and not 
to the Leſſee, When it is expreſly covenanted 
that it ſhall continue to the Leſſee of this 
Value. I Kol. Abr. 429. Cave and Brooksby. 
R. covenants, That the Lands conveyed 
to the Wife for her Jointure, are of the 
Yearly Value of 100 1. and fo ſhall conti- 
nue, notwithſtanding any Act done, or to 
be done, by him; Action is brought, for 
that the Land was not of the Yearly Value 
of 100 J. Adjudged againſt the Plaintiff, for 


_ theſe Words {notwithſtanding any Act] en. 


rends 


ä r os 4 Hime w 1 Wo 


The law ok Covenant. 
tends; as well to the Time of the Cove- 
venant made, as to the Time future; and 
though they were not then of thar Value, 
the Covenant was not then broken, excep 


ſome Act done by him were the Cauſe of it. 


Cro. Elix. 43. 


fon 1. 3d. Cafan, i 306 3-27 0 


249 


One Co:<nants, That he was ſeiſed of 


the Mannor at the Date of the ſaid Indenture, 
of a lawful Eſtate in Fee, notwithſtanding 
any Act done by him or any of his Ance- 
ſtors, and that no Reverſion or Remaindei 
was then in the King, or hny other; an 

that the faid Mannor Was then of the Yearly 


Value of 300 J. and that the Plaintiff and 74, Core. 
his Heirs ſhall enjoy it, according to the Li- — co 


mitations diſcharged of all Incumbrances Yearly Value 


made by him, or any of his Anceſtors. Per an abſolure 
Cur?) The Covenant for the Yeafly Value is end ditting 


an abſolute and diſtinct Covenant of it ſelf, 


and hath no Dependance on the firft Part of 


the Covendnt, That notwithſtanding any 
Act, &c. Cro. Car. 107, Sir William Crayford's 


Cale. Lit. Rep. 80. id. Caſus. Vide 3 Lev. 46, 
1 Sand. 59, Coc : e r 5 


Covenant to aſſure the Mannor of P. beigg 
of the Value of roo J. per Ammy ; adjudg. 


ed, That if he fail in the Matter, or in tlie 


Value, ie is a Breach, as well as if it had been 
in ſeveral Covenants. Lit. Rep. 204. 1 
A. lets Land to B. rendering Rent, B. co- 
venants to bear all Charges and Taxes what- 
ſoever, and to diſcharge A. of them; after 
which an Ordinance of Parliament is made, 


That the Leſſees ſhall deduct their Taxes for 
the Monthly Aſſeſſment out of the Leſſor's 


Rents ;*decreed in Chancery, that B. in the ſaid 


Caſe ſhall make Deduction out of the Rent. 
r ; c : | In 


Covenant. 
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Covenant that bt Lond ſhall be of ſugh a Value. 
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t Lands. for Years, and cove- 


nants with; the Leflee, That he ſhall en- 


it without any lawful Interruption by the 
Leſſor, or any,claiming under him; and al- 
16; covenants, That the Land ſhall remain 
and. continue to the Leſſee and his Aſſigns, 
che olear Yearly Value of 207. over all 
Repriſes during the Term, and after the Lef- 


4a 


Eatry, and tiouſly, and takes the Profits for divers Years, 
taking the ſo that this doth not continue to the Leſſee 


Profits, a of wy Value, for the Leſſor took the Pro- 


Breach of this 


Covenant. firs : He had broken his Covenant, for the 


Leſſee may have Action for the Interruption 
on the other Covenant; yet by Special 
Words he had-coyenanted, That the Land 
ſhall continue to the Leſſee of ſuch a Value, 
and it ſhall not be incended that the Cove- 
nant was made to the Intent to warrant it to 


be of this Yearly Value generally, and not 


to the Leſſee, when it is expreſly covenanted 

that it ſhall continue to the Leſſee of this 
Value. 1 Ro. Abr. 429. Cave and Brooksby. 

orwith- R. covenants, That the Lands conveyed 


_ ſtanding any to the Wife for her Jointure, are of the 


Aft, Orc. Yearly Value of 1001. and ſo ſhall conti- 
nue, notwithſtanding any Act done, or to 


be done, by him; Action is brought, for 


that the Land was not of the Yearly Value 
of 10e J. Adjudged againſt the Plaintiff, for 
theſe Words {notwithſtanding any Act] ai 

COTS "on 


for enters upon the Leſſee and ouſts him tor- 


r. 0s 4 + nog aw 4 HP. TC 


Caſe ſha 
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| vends; as well to the Time of the Cove- 


venant made, as to the Time future; and 
though they were not then of that Value, 
the Covenant was not then broken, exsept 
ſome Act done by him were the Cauſe of it. 
Cro. Elix. 43. Lady Rich's Cale. I Ander- 


fon 134. id. Caſus. 


One covenants, That he was ſeiſed of 

the Mannor at the Date of the fajd Indenture, 

of a lawful Eſtate in Fee, notwithſtanding 

any Act done by him or any of his Ance- 

ſtors, and that no Reverſion or Remainde! 

was then in the King, or kny other; an 

that the ſaid Mannor Was then of the Yearly 

Value of 300 4. and that the Plaintiff and Ine core- 
his Heirs ſhall enjoy it, according to the Li- nant for the 
mitations diſcharged of all Incumbrances Yearly Value 


made by him, of any of his Anceſtors. Per zn abſolure | 


Cu, The Covenant for the Yearly Value is cn nin 

an abſolute and diſtinct Covenant of it ſelf, 

and hath no Dependance on the firſt Part of | 

the Covenant, That notwithſtanding any 

Act, &. Cro. Car. 107. Sir William Crayfords 

Cale. Lit. Rep. 80. id. Caſus. Vide 3 Lev. 46. 

1 Sand. 59, 660. de eee 4 5 
Covenant to aſſure the Mannor of P. being 

of the Value of roo J. per Ammm; adjudg:- 


ed, That if he fail in the Matter, or in the 


Value, it is a Breach, as well as if it had been 
in ſeveral Covenants. Lit. Reps 204. ES 

A. lets Land to B. rendering Rent, B. co- 
venants to bear all Charges and Taxes what- 
ſoever, and to diſcharge A. of them; after 
which an Ordinance of Parliament is made, 
That the Leſſees ſhall deduct their Taxes for 
the Monthly Aſſeſſment out of the Leſſor's 
Rents; decreed in Chancery, that B. in the ſaid 


* 


Il make Deduction out of the Rent. 
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The Lau of Covenants. 

In Cancel, 19 June. Tt, 24 . 1. in Nr 
and Dixwells Caſe. * 

In 15 Elix. B. C. a C was moved to 
the Juſtices by Serjeant Lovelace. A Man go- 
vEnants with another to make and execute 
an Eſtate of ſuch Lands as ſhould diſcend to 
him from his Father and Grandfather by a 


certain Day, the ſame 1 to be of the 


clear Yearly Value of 40 Marks: The Que- 
ſtion was, If the Party had more Lands 
which came to him from his Grandfather 
and Father than did amount to the Yearly 
Value of 40 Marks: 2 If he was to make Aſſu- 
rance of all the Lands, or of ſo much there- 

f only as amounted. to the Value of 40 

arks ? Per Manwoed, C. J. he ſhall make of 


Lands only which were of the Value of 


40 Marks, per Aww, for the Words [ſuch 
be * do not go ſo largely as if he had ſaid, 


Lands which ſhall diſcend, or tome 


> be dibendeds for then the Yearly Value 


were but a Demonſtration, and all pe 
(6% fo bead. 3 Leon, 27. 


Covenant to pay. Taxes 


' Plaintiff declares, That, the Defendant's 
Predeceſſor, Biſhop of Salwbury, being ſeized 
in Fee, let to the Plaintiff certain Lands for 
21 Years, reſerving the ancient Rent, and 


covenanted for him and his Succeſſors to diſ- 


charge all Publick Taxes upon the Land; 


and that the Defendant ſince was made Bi- 


e and a Tax was aſſeſs d by lane, 


efuſed to pay it. 
2. Wherher this is ſach a Covenant as 
ſhall bind the. Succeſſor as incident to a 


Leaſe, which the Biſhop. is empowered! — 
make 


ON OURS re,, oo... 


—— 
Ov. 


Che Lan of- Covenants, 


| make by the Statute of 32 H.8. If it ſhould 
: now bs taken, that every Covenant ſhould 
o bind the Succeſſor, the Stat. x Ez, ſhoul 15 


* be of none Effect. By Hale, admittin 1 Fi 
ou 


© was an ancient Covenant, and ſo it 

o have been averred to have been uſed in for- 
a mer Leaſes) to diſcharge' ordinary Pay- 
e ments, as Penſions or Tenths 0 ranted 
-. by the Clergy, then it might bind t 5 wal 


1s cCeſſor, by 32 H. 8, but it Were very hard 3 


> extend it to new Charges; However, chis. 


a» I the Leaſe, bur the Peclaratipn being inſuffi- 
4 cient, they did 155 reſalve it fully ; for he 
0 faith the Predeceſſor ir ſeizes, bus ack 
of not i jure Epiſcopatus, for t be ſei 

of in Ir. mee Chen cl wy, 1 Venk 223. Dan 


t verſus. Biſho Salis 2 Lev. 68, 
Miſa 3 1 p\0 bury. 


CH es ties to be 

Wig Ma of a Lan” and lc - + ris 
KA Leſſor them ; after this, in 18 Cor. 40 
the Fg oY Parliament for the 400000 l. 

Ws wart whic r 1 5 Rem the. I 158 

| or their 2 12 t a 
If this 12 of Parliament diſcharge Ache Oh. 


venant? was pro pole to Mr. Helcs, and. 


or Serjeant Roll, to have theis Opinions under 


nd: here Hands, . fe they did in this manner: 
if- Mr: Hales wrote, No; 1. Becauſe the Act dic 
d; 2 to, diſcharge this Covenant, for i 
i- 


intended fo, auld have. aid, 
u, This all dee al be void, 2 15 


Stat. 39 Elix., cap. 2. of 2 1 Arabl 

Land into Paſture and Stat. 14 85 5 5 
of Leaſes, expreſſes Clauſes E þ Co- 
venants void, which News that otherwiſe 


the y 


y Covenant ſhould prove it would not avoid | 


of 
zh 
ge Leſſee 0 with the Leſſor kel al 
ue 
ds 


851 


hy The Law of Covenants. 55 
they ſhall not be taken away. 2. This Co- 
venant is a collateral Thing. 3. It was a 
Fault in the Leſſee to make ſuch a Covenant, 
he might have made a Covenant to diſcharges 
all ordinary Charges. 4. Authorities upon 
the ſame Reaſon, Statute of Sewers, 23 H. 5. 
ſaith, That every one who may haye Benefit 
or Loſs ſhall contribute; yet it hath been ad- 
judged, that if any particular Perſon be to 
repair a Bank by Preſcription, he, and no 
er, ſhall repair it. 5 Rep. 100. 8 
But Serjeant Rolls and others wrote contra: 
1. Becauſe the Leſſor is Party to the Act of 
Parliament, and hath diſpenſed with it, as 
— 6 Rep. 'Morrs's Caſe. 2, The Intent of 
e Act was to eaſe the Leſſee of part of the 
Burden, and put this Part A the Leſſor. 
3. Alizs, the Leſſee by the Force of the 
Covenant ſhall be driven to pay all the Rent 
to the Leſſor, and yet to bear all the Charge 
of the Tax, and the Leffor ſhall have all 
his Rent, and fhall pay go Charge of 
the Tax, which will be a the Words 
and Intent of the Act; As to the Objection 
on the Statute of Sewers, the Book is not 
ſo, for the Commiſſioners may ent if they 
will, upon the Words of the Statute. 7p s 
F OE 
Per Ch. Fuft. Rolls, & Top. Nichol, nl 
contradicent', in Rawſon and Martens. Caſe, 
Trin. 1650. in ſuper Banco, it was held, that 
if an Ordinance of Parliament is, that the Lef- 
ſee ſhalt} deduct the Monthly Aſſeſſment for 


the Parliament Army out of his Rent, and 


the Leſſee covenants in his Leafe to pay all 
the Taxes and Charges, for or by Reaſon of 


the Land ; if this Leaſe was made before the 
Ordinance, there the ſubſequent Order of 


Parliament 


- Plaintiff 


Parliainent ſhall take away this Covenant, . 
becauſe every one is privy to an AR of Par- 


liament; and ſo the Leſſor, by this ſubſe- 
quent Ordinance, hath taken away the Co- 


venant, and then it's all one as if the Leſſor 
had ſaid, I will pay it, and you ſhall not pay 
it; alia, if the Leaſe had been made after the 


Ordinance. 


Agreement was made to aflign a Stock When : 
wp ori Requeſt, and for 1 . Vn Thing is te 


be done u 
the 
h ree- n 1 


Aion was brought, ſetting fort 


ment, and that the Plaintiff did requeſt the 
Defendant at ſuch a Time, GGG. 
- Defendant pleaded, He was ready to aſſign 


the Stock after the Promiſe niade, &. and 


upon Demurter it was ruled, if the Thing was 
not to be done upon Requeſt, then the De- 
fendant was bound to do it in convenient 


Time after the Promiſe ; hut it being to be 
done upon Requeſt, the Time when the 


Hayward. © vi 
if A. recite by Deed, That where he is in- 
debred to B. in 1001. he covenants with B. 


That the ſaid 107 J. ſhould be paid to B. or 
his Aſſigns, at Rotterdam in Holland, by C. 


abſq; aliqua ſecta Legis ſuper primam Requiſttic 
— ; de eod: „ . In A 


u de eo 
the Demand may be made at any other Place Demand at 
than Rotterdam; for though Payment is to be other Place 
made there, yr he may demand it at any other chan 


Place in England, or at Dort, for he ought to 


have reaſonable Time for Payment after De- Reaſonable 
mand, having Reſpect to the diſtance of the Time for Pay- 
0 Abr. 443+ Halſted's Caſe. | 1 


in 


Place. 1 


will require the Performance of the 
Agreement, is the Time when the Defen- 
dant muſt do it. 3 Mad. 295. Hariſon and 


Pay- 


+ 
"268" 
4 


CY 


kae. vide Note, in 1 polen. 
F A. Coven ts wich B. upon tins 
Were e — 1 queſt to him made by B. to ſurrender cer- 
— jon tain Lan , and all his Iitereſt in it to B. and 
ſes ing Ol Allo to to permit B. to take tlie Profits of che | 
rela. Tand; in this Caſe the Requeſt doth riot g | 
co the taking of che Profits, but only tot 
Surrender; fo that he is bound to ſuffer him 
to take the Profits without Requeſt, although 
there is but one Word that goes to the . 
rg 2 Rol. Abr. 2455 249. Sims 2 401 5 
** 
Wherea 5 LF other Indenture, had af- l 
ſigned to ſſua ge, e Now this Inden- 
He Witrie! d, that * covenants, That he 
Or His Brother would deliver to C. or, in his 
Abfence, to E. at his Stop, a Tarrief of the 
Premiſſes, and of the Verity of this, ad. op- 
timam eorum peritiam, upon Requeſt ma de to 
tltetn by C. would take their Oath before a 
Maſter of the Chancery, and alſo would de- 
tiver to one V. ſafely to be kept to the Uſe 
of the ſaid B. and 25 the Original Den, 
. _ whereof he theri had a Copy, &c. Though 
1 i he CHE they are not bound to make Oath 
Requeſd, to Without Requeſt, yet they are to deliver't 2 
r Original Demiſèe 75 Requeſt, for the 
2 Clau- queſt refers not to this, but the firſt, as 455 
late; or aer. pears by putting the Requeſt amofi { the 
. Covenants, and not in the Beginning or 
End. 2 * Abs. 250. Smith and Garbitt 


The 


* 
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The Lan of Covenants, = 233 

The Phaintiff declares, That the De- 
fendant had covenanted to him ſo 
much Money as he ſhould exp r Repair- 
ing and Victualling a Ship for him; and a- 
vers, That he — 300 J. in Repairing 
and Victualling it, and that he gave the De- 
fendant Notice: of it ſuch a Day, and for 
Non- payment brings the Action. Defendant 
Proteſtando, That the Plaintiff had not laid 
out 300 l. in Manner and Form as he had 
declared: Demurs to the Declaration; r. Be- 
cauſe he hath not ave 


d a Special Breach Where a 
of Covenant; but this hath been often over- Special 
ruled. 2. There is no Requeſt alledged to reschof Co- 


pay che Money, and without Requeſt he is abt hn l. 


tiff s Action is not an Action of Debt where where it is 5 


a Demand is neceſſary, but an Action of Co- not neceſſary 
venant where' it is not neceſſary to alledge in Covenant 
x Demand, ' Stiles Rep. 31 3 
The Condition was, to make Aſſurance f wi 
certain Lands to the Obligee before the roth 
of March, 17 Eliz. and if it fortunes, that 
the Obligee refuſe: to accept the Aſſurance, 
and ſhall make Requeſt to have 1007. in Sa- 
tisfaction of it; then if upon ſuch Requeſt, 
within: 5 Months after, he pay the 100 l. that 
then, &. and at the Day he refuſed the Aſſu- 
ance, and afterwards, 27 Elix. he maketh 
equeſt to have the roo J. The Qu. was up- 
on Demurrer, Wherher this Requeſt was ſuffi- Requeſt dur- 
ient for the Time? Per Car, A Requeſt at ing Life. 
any Time, during his Life, was good, and 
is not reſtrained to make it at or before 
3 — ty or be made. 
udgment pro Quer Cru. Elie 136. 1 Lev. 185. 
leſme Cale. 3 5 1 
| - GO» 


5 


ii 
j 
[1 
| 
4 Þ 
| | 
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che Lam vf Covenants: 
Covenant to make a good and lawful E- 
Nate, as by the Councel Learned of the 


Plaintiff, upoꝶ Requeſt; made, ſhall be advi- 


ſed; and Plaintiff alledgeth AA. T. was of his 
Councel Learned, and gave his Advice to 
the Plaintiff, that the Defendant ſhould make 
ſuch Aſſurance; &c. and that the Plaintiff 
gave Notice to the Defendant of the ſaid 
Advice, and requeſted him to perform it, 
and the Defendant demied. :{!/ 1 , © 

It's moſt proper the Councellor ſhall give 


his Councel to him, with whom he is:of 
Councel; and. he; to notify it to him that 
makes the Eſtate, and if the Councellor 
gives Advice to him that is to make the E- 
ſtate, he may be ignorant whether he be of 


his Councel or not. 5 Rep. 19. b. Higgin- 


*. bot hams Caſe. : 


convey ac- 


”* cording to 


the Draughts 
agreed, he 


need not ten- 


der Wax, Cc. 
for he had 
taken it upon 
him, 


In Conſideration the Plaintiff | had pro- 


niſed to pay the Defendant 900.1. for che 
Covetianit to 


Reverſion of a Mannor, the Defendant cove- 
nanted to ſeal the Inſtrument for the Aſſu- 
rance of it, with Warranty, &c: according 
to the Draughts between them before a. 
greed; and though the Defendant tendered 
to him the iſt of March the Inſtrument 
written, Secundum tractationes præd, and: the 
T of Marth requeſted him to ſeal them, yet 
he had not ſealed ther, nor conveyed the 


| Reverſion of the Mannor; after Verdict pro 
Quer, moved in Arreſt of Judgment, 


1. That he ought to ſhew the Inſtru- 


15 ments to the Court, that they might judge 


of them; to which it was anſwered and re- 
ſolved, the Inſtruments were agreed before, 
and therefore he need not ſhew them to 
the Court. | | 


1 4 He 


netally, there the Councel of the Purch ey 
is intended to. draw them, and then the Pur⸗ quiſite or 


ol 4.4 * & r 122 ng 
h * .4 1 . 
| The Law of 


2. He doth not ſhew that he tendered him 


i 


| 


upon him to do it. 


* 3. The Requeſt is not well made, being 


at another Time, not when the Tender mas; 


but it was reſolved the Tender after the R 


queſt was the better, for ſo he had Time ta 


read them and conſider them. 


And by Windhary, Juſtice, where Convey- 


ances are before agreed, and to be ſealed ac- 
cording to this Agreement, ſo that there is 


not any need of Councel, the Defendant ia 
to do it at his Peril; and where one is to 


grant a Reverſion, he had Time to do it at 
any Time during his Life, if it ſo long con- 
tinue a Reverſion, if he be not haſtened by 
Requeſt. Here is a Requeſt, and the Con- 


Wax, Pen, Ink, &c. as he ought; to which 
it was anſwered and .refolved,. There need 
no Tender, for the Defendant had raken 


veyances being agreed, no Tender need;tq When Ten- 


be; but if one be to ſeal a Conveyance 8 
e 


chaſer ought. to tender them. 1 Lev. 44; 


Webh and Bettel. 1 Keeble 122. Meſme Caſg, fe 


a. F 
Ci 
T7 # 


der of a Con- 


veyance i 


oth ; 


Covenant, 
That he was 
ſeized in Fee, 
without Con · 
dition. 


* 
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CHAP. XXVII. 
Covenant, That he is ſeized in Fees 


\Ovenant, That he was ſeized in Fee at 
the Time of the Bargain and Sale, 
without Condition or Limitation, and the 
Breach aſſigned by the Plaintiff that he was 
not ſeized in Fee, he is not bound to ſhew 
in whom the Eſtate was, to which the Bar- 


2 only is privy ; as 9 Rep. 61. Alſo his 
av 


eplication could e been only, That he 
was ſeized in Fee, and not abſque hoc, That any 
Stranger was ſeized ; and it is a good Cove- 
nant that he is ſeized in Fee, and the Words, 


Without Condition or Limitation] by Wind. 


ham, is ſuper addition, That he hath a good 


Eſtate in Fee, and doth not qualify or alter 
the Fee, tho' Condition mult be ſhewed by 


Eſtate in Fee; the Plaintiff takes Iſſue by 


him that pleads, that he was ſeized in Fee, 
confeſling it, but that it was on Condition. 


Quere, 1 Keb. 58. Glimſton and Audley. 


A Covenant, That he is ſeized of a good 


Replication, That he was not ſeized of a 
good Eſtate in Fee. Defendant rejoins, he 


was ſeized of as good an Eſtate as Sir J. Wool- 


laſton, who granted it to him, had; which is 
nothing to the Purpoſe, becauſe that he was 


ſeized of a good Eſtate, according to ſuch 


an Indenture, refers to the Eſtate paſſed by 
the Indenture it ſelf, and not to him that 
made it; which the Court agreed, and Judg- 


ment pro Quer. 1 Keb. 95. Cookes and Fownes 


It 


* 


- 4a. aa oe et 


4 Endo ot ti Sore 


Tie Law of Covenants, 
It is reported thus, in 1 Lev. fol. 40. Co- 
venant and ;declar es, That rob Defendanc 


* > * 


2359 


bargained and ſold to him certain Lands, 


(which he had purchaſed of Moollaſton and 
other Truſtees, in the late Times, for the 


Sale of Delinquents Eſtates) and covenants, 
That he was { 


1 s ſeized of a good Eſtate in Fee 
according to the Indenture made to him by 
Woollaſton, Cr. and aſſigns for Breach, That 
he was not ſeized of a good Eſtate in Fee. 
The Defendant pleads, he was ſeized of fo 

ood Eſtate as Moollaſton, c&c. conveyed to 

im. Plaintiff demurs, and Judgment was 
given for him, for the Covenant is abſolute 
that he is ſeized of a good Eſtate in Fee, 
and the Reference to the Conveyance by 
Woollafton ſerves ooly to denote the Limita- 
tion and Quality of the Eſtate, not the De- 
feaſibleneſs or Undefeaſibleneſs of the Titles. 

Leſſor covenants, That he was then ſeized 


in his Declaration, in facto dicit, That at the 
Time of making the Indenture he was not 
lawfully ſeized in Fee, and ſo he had not 
performed the ſaid Covenant. Defendant 
pleads, won eſt factum. The Breach is well 
aſſigned, though he ſhews not that any other 
was; ſeized, becauſe the Covenant is gene- 
ral, and ſo the Breach may be aſſigned as ge- 
nerally, eſpecially as this Caſe is, where the 
u 5 — made * 3 ood 
. 8 2 eſt uM. Ne O5 
che Breach. if it if been his Deed. Cro. 
Jae. 369. Miſſes and Baller. 


Ne 


* Cv p 
$3.3 . 
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Covenant, 

at he 1s 
ſeized in Fee 
according to 


theIndentwe = 


by which he 


purchas'd the - 
Covenant, is 


abſolute. 


* 


in Fee of an indefeaſible Eſtate. The Plaintiff 


be aſſigned as 
eneral es 
enant is, 


> > - — 
— — — - 


The Law ot 
” B. covenants, he was ſeize of Bhai Moy 

4 Fee; Simple, whereas in Truth it was 
Copyhold Land in Fee. per Cur, the Co- 
venant is not broken: Fes becauſe the Re- 
porter adds, che Jury ſhall give Damages ac- 
'cording to that Raw 85 the Country value 
Fer- Simple Lands more than Copyhold. 
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Ni 142, Gray and Briftoe. * © 
12 ove , Ther d. DeſEniſabe was law 


4 
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* 2 1 : 5 
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7 
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e 
1 6 


the Poſſeſſion. 
4 Mayo. 


U is intended as to che Title, and 
,overint” for * Enjoyment is as to 


3 Keb. . 755; OT 


by 


Covenent that FA bath Peer 2 * 


„ bw habe Heits and by theſe 
the Will aforeſaid, + on full 


Piaſents 'by 
Power; 


good Right, 
o ſell, good, and the Words 
Hens, ] J areinfenfible and Surpluſa 


and 


ful Ach 
Ae 8. and 


ht 
1 
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to be Owner of a Power, às well as 
of the Land. 1 Roh, Rep. M: 1 


. Right. 7 ; | gona 
200 Hari Rte Ati Meg 


On a Leaſs * BY Covenant by Leſſee of Tenant in Tal, 
dy Tenant in not warranted by the Statute (on Ali 

Lenne ment to the Plaintiff) Kanes was poffels'd 

evo Sera,” of the Indenture, an — 

+.) and hs won} gk in Tail dies 

Breach affigned, that che Iffue pris ant 

demurred leren: The Courts inclined this 

was no Breach, unleſs it mad. been, that it 

ſhould continue ſo during the Term, or that 

the for he gnee ſhould enjoy it during the Term, 


= — 
_— 8 
IS — — boy 

— 


— — — — — 
— —— — 


— we 


I — 


Leaſe is only Sitable on the Contin- 
gen 
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— 92 * 
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ebe lem of Covenants, 2563 


7 Sent of rhe Deach of Tenant in Tail. 3 Keb. = 

_ $16... Hemingway. and Sat. 

7 By Agreementberweenthe Plaintiff and the 

| Teflator of 12 a Pagcdl of Land 

1 was to be ſold for 300 L bur if it did not 

. 2 — —_—_— - | 
3 each other ba |; propartzonab ona to the | 
. Abatement; ad hs Defendant's Teftator 

. covenanted for himſelf and his Executors, 8 

1 to pay his Pcopontion to the Pleintiffs, ſo as 

> dhe Plaintiff gave him Notice in Writing hy s = 

f the Spate of 10 Days, but ſaith not ſuck No- Et 


tice was 20 be given to his Executors or Ad- 
miniſtrators. wigs 
FF A On - 


Oyer of the Indenture, there was a 


0 Variance between the Covenant (which was | 

> for Notice to be given to the Teſtator) and J 
n this Declaration, by which Notice is averral 1 
7 £0 be given to the Executor, and ſo a Do- 
4 anurrer. Per Cor, this is no material Variance, = | [| 
it decauſe the Covenant runs in Intereſt and | 
5 Charge, and ſo the Executor is bound to oi 
4 pay, and therefore it is neceſſary that he | i 
1 ſhould have Notice: But the Declaration was l 
11 aought for another Reaſon; They had nat 


- declared that this Notice was given in Wri- it 
ting, and that he gave Notice, Seeundum for- | [| 
mam & eſfectum Conditions, was not good. . 

2 Mad. 268. Harwood verſus Milliarl. 


it „„ eee ee 
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The Law of Cobenants: 


CHAP. XXVII. 


On a Covenant in a Feoffinent that hed was 
Owner, and ſeiſed of an indefcaſible Ev 


ſtate, ws 


Warw, uper de B. in Com? æd Gen * 
hat A! 4 15 


Conſidera- 
_— 


| Warwick 2 Aer omnia 


m_ B. of B. in che County of 


Warwick,] ſummonit fuit ad reſpond J. C. Ar 
lacito quod teneat ei conventionem inter eur 


1 ſecund vim formam & eſfectum 3 | 
dam Indenturarum inter eos confectar, &c. 


| —R—_ F. G. Attorn tem ped 


£d' A. per quandam Indentar' FER 
K. tale Die be nnd Anno) inter wo 
men, 8&C. ex und parte & prad no- 
men, &c. ex altera parte, cujus CAR pere, 
Sigillo pred” A. Sign' idem J. bic in curia'profert” 
cujms dat eft iiſdem Die & Anno teſtatum ſit e 
præd A. B. pro & in Conſideratione ſumme ducen- 
tarum & undecim Librarum legals Monetæ Au- 
. ei 8 æfat J. C. ante 6 — Inden- 
bens & fait ſata 25 & ſolut unde 
— Ya. B per Indenturam pred acquietavit & 
ay rag pred” J. C. * > xa & Ae 
res ſuos i „ 1 dediſſet conce ſſiſſet bargant- 
⁊aſſet vendidiſſet feoffaſſet = maſs præfat 
J. C. Hæredibus & Aſſignat' ſus totum manerium 
de, &c. cum — ——＋ ſuribus Partibus annex 


meli bereditamentis & pertinentiis buſc 
inde wel ad eadem ily ff gab 15 A _ 


la meſſuagi terras tenementa a bereditamenta | 
cum pertin commumit vocat vel copnit per 
ſeve nomina de, &c. in paroch de K. in Com 
5 fmgula Domos ed, ificia 

Erde, 


19 


1 


3 


The Lam ok Covenants, 
ſtructurau, ¶ Anglice, Buildings, ] pomaria gardina 
prata terras 2 vaſt” communias mo- 
ras moriſcos boſcos ſi Ver ſio | 
neria officia, [ Anglice, Duties, ] ſervitia . 


emolumemt a commoditates, libertates francheſ im- 


munitates & hereditamenta cum ſus pertinentiis 
quecung; exiſtentia part parceÞ vel membra pred 


manerii de C. vel tenementorum de M. H. vel ill 
vel alteri evrum ſpectan vel fic accept” reputat ve! 


capt vel cum eiſdem vel eorundem altero vel ali- 


qu * inde ante tunc, [ Anglice, heretofore 4 ; 
a 


[Anglice, ſett,] dimi | Anglice, let, 
capt & Fall Feimat jacen & exiſten , Rc. 


(manerio de C. cum omnibus ſuis partibus mem- - 
| bris & pertinentiis ex conceſſione præd except & 


foris prizat )omnia que Præmiſſa pred' A. B. nuper 
2 wiſroit ſibi & Aerea bus [AA imperpetuum de 
y T de, &c. ſimul cum omnibus ſcriptis — 2 


cur” rotulos eſcript inſtrument” & evidenciis quibuſ- 


* . 
* 


cunq; concernen Præmiſſa totum vel aliquam par- 
tem vel arcell inde habend & tenend pe” 50 
nerium de T. & pred Præmiſſa in Parochia, &C- 


& omnia & fingula alia Premiſſa quæcumq; cum 


ſuis pertinentiis ante per Indentur præd dat con- 
cel barganizat' vendit & confirmat' mentionat 


Anglice, mentioned, ] inten- Hugh inten⸗ 


ed,] dari barganizari vendi enfeoffari & conſir- 


mari prefat J. C. Heredibus & Aſſgnat ſuis 

| N a ad ſolum opus uſum & bene ficium, 
[Anglice, behoof, ] præd J. C. Hæredum & Aſ- 

ſignatorum ſuorum imperpetuum. Et præd A. B. 


Heredes ſui omnia & ſingula Præmiſſa cum 
pertinentiis præfat J. C. Heredibus & Aſignat 


ſuis imperpetuum contra omnes gentes War antixa- 


rent & per Indentur' præd defenderent. Et præd 


oſcos reddit reverſiones rema- 
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A B. pro ſeipſo Heredibus, Executoribus, & Al. 


miniſtratoribus ſuis, & quolibet eorum per Inden- 
tram pred convenit * & conceſſi ad & 


4. cum 


of — 22 — * 
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The lan of Copenauts, 


cum 7 * Haredibus, Executoribus; . 
AI miſt» torus, . Aſi ionat ſais, imper dee 
ad cum "quolihet \ eorum quod 146 præ 


ad f gil tionen & deliberationem Indentur” pred 


fait verus Prop rietarius, [Ang lice, Owner, 1 & 
egirime ſeifir de 40 G in Fabel, Premiſſi cum ſui 
perrinen preantea per Indentur' præd dat. once]. 
bzrginat & vendit vel mentionat ane 
tended, ] Ari conceſſi pal; vendi & % 
5 arte & parcella inde cum ſuis ertinentii 
ni pe et & inde ecibilis Patus Haæreditat An: 
1275 Inheritance, in feodo fi mplici abſq; aliqua 
deftaſatrtia gontlitione vel limitatione uſus Tel ran 
hrie, [ [ Anplice 'Truft, ] ad evacuand ¶ An- 
See, to avoid T eee An lice, to alter,] 
prend, 1 inand- vel trans erend” eadem . 
Ju’ i pſe h.ibuijſet lenam b bonum 75 ba; 
22 & autharitatem in lege ee 8 
Alzare vendere. ee fare con 255 tad 
qaumlbet partem "& pareell inde pr fat iy "0 
35 4 225 ſais, modo. 2 1 orma 2 
did & ſecundum intentionem ngent 4 
andla Covenant to ſtand eile d:] 5 
Mrbrius Aidt Jo Tice ipſe a Tempone, confe(tonis 


Pidlentur IL diem 1 Al YET n brevis oni 
giralis i hr * ene G. r obleruguit. 7255 
movi pr leut &. cuſt 2 omnia . Arge 


Breach. beer e & 705 ta 92 77 et 


pe fuperius. [pre ex parte i 0 1 
2 ee cu if ende Lale 


9 & eg 7 175 the Ane 
4 ub præd R B. non obſerwawit- peri ple 
a 26 ee Sen cuf 0diu. aliqua conceſſi Lone. 


| amentum in Tndenturs pradifta Fab 
ck 


xt” ex parte ejuſdem A. 0 ervand per for-. 
pla &ruſtodiend” | eundnm pe: 
um Tndenture pred. In facto idem J. di- 
fi 2 * A. Fexmpore figilationis G dlibera- 


tionit | 


. 


e 


13. 


— 
— 


eee 


—— 


An 
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0 * 
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Po Pia 


rionjs Indenture $14 diche bic inCur prolat' non fa® Thot he was 
verus Proprictanius, ¶ Anglice, Owner, ] & legi- not Owner, 
timè ſeiſitus Je omnibus & ſingulis P remiſs pred. Cc. 


cum pertinen [except pre extept',] antea pen 


Trdenturam illam dat bar ganix at conceſſ* & = 
r 


dit val mentionat imen [ Anglice, inte 


parte C E cum pertin home perfecte & 


indefeſtbilis fatus Hereditatis in feodo fimplici 


| 45043 aliquibus defeaſantia touditione wel limitu- 
tone wſus vel canßidentia, [ Anglice, Truſt,] ewes 


- 


cuare alterare, Anglice, change, determinare 
vel tranferre eadem ſecundum formam & effectum 
eg Bl idem J. ulterius wp A 
%VCFV 
rationis Indenturg freed! 


55 Lege concedere birg nizare en- 


Feoſſare & conveyare Fræmiſſa preeditt' in Indentu-. 
1a pred ſuper ius [pecificat & quamiibet parrem & 


parcellam made. pre 7. iS. Go Hære dibus Aſig- 
nat ſuis ſecun m formam & Fectum Tndenturs 
Zlius. Et fic idem J. dicit quod pred A. licet ſe- 


pius requiſit” conventionem præd de eo quod pre 


A. per Indenturam præd pro ſeipſo Heredibus, Ex- 


ecutor G Adminiſtr ſuis & eorum quolibet con- 


venit promiſit & conceſſit ad & cum præd J C. 
Hæred Executor & Adminiſtratoribus ſuis, & ad 


& cum quolibet eorum quod ipſe præd A. B. ad 
ſigillationem & deliberationem Indenture præd fuit 


wverns Proprietarius & legitimè ſeiſitus fuit de om 


nibus & ſingulis Præmiſſis cum pertin preantea 
per Indenturam pred dat conceſ. barg inizat & 


vendit aut mentionat & intens dare concedi bar- 


ganixari & vendi & de qualibet parte & parcella 


inde cum pertin de bono perfect & indefexibili 


"ſatu Hæreditat in feodo ſimplici abſq; aliquibus 


defezantia conditione ſive limitatione uſus vel con- 
| | 1 fidentia, 


He Boe in Car pn lar wow, 
bobuiſſet plenam poteſtatem bonum jus babilitatea 
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The Law of Covenants; 


identia, [ Anglice, Truſt, ] evacuare alterare mu- 
. Fare determinare vel transferre eadem & quod ipſe 
©  babuit plenum bonum jus habilitat' & aut borita- 
tem in Lege concedere Samer vendere 75 

fare & conveyare Præmiſſa præd & quamlibet 


arcell inde præfat J. C. Heredibus & 


partem 
Aſfgnat ſuis, modo & forma 2 & ſecundum 


intentionem Indenture præd eidem J. non tenuit ſed 
infregit & illam ei tenere bucuſq; contradixit & 
adbuc contradicit unde dicit quod deteriorat eſt & 
bac ad valentiam quinquagint Libra- 
rum & inde produc” ſectam, &c. 


. conveys a Meſſuage with the Appurte- 
nances to B. and his Heirs, and alſo grants 
to him Liberty of Ingreſs to a Well, &c. to 


draw Water, &c. And A. covenants with 
B. that he was ſeiſed of the Premiſſes: It's 


no good Breach, that A. was not ſeiſed in 


Fee of the Well, for that the Covenant that 
he was ſeiſed in Fee of the Meſſuage and 
Premiſſes, doth not extend to the Well, 


Lut. 68. 


Notice. 
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The Lam of Covenants. 
W. 


Who ought to give Notice. To whom Notice ought 
e to be given. 


| i If a Man covenant with F.S. That if he 


267 


will marry A. W. his Couſin, to pay to him . 


10 l. at the Day of his Marriage, J. S. need 

t give Notice at what Day he will be mar- 
ried, but he ought to take Notice of it at his 
Peril, in as much as he hath taken upon him 
to pay it at the Day, tho the Marriage is to 


rouſe, 14 Fac. Quære. 


Notice of 


Marriage. 


be 6 147, J. &. himſelf, Beresford and Goods 
el 


If A. fell Lands co B. by the Name of 


Twenty Acres, according to the Rate of 20 I. 


for every Acre; and it is agreed between the 
Parties, that the Land ſhall be meaſured by 


J. S. before the Firſt Day of Jan. next en- 


ſuing, and A. covenants ta repay accor- 
ding to that Rate for every Acre before the 
Firſt Day of May after: If there are not 
Twenty Acres upon the Meaſure, and it's 


found there are not Twenty Acres, A. ought Where » M 


to pay this before May at 


any Notice given how many Acres there bim to 


wants of Twenty, for he had taken upon 
him to perform it at his Peril, Goates and 
Sir Baptiſt Hehe Caſe, 1 Rel. Rep. 314. 2 Cro. 
390. id. Caſes, — | | | 


Peril, without takes upon 


: mm Thin 


orm 2 


If A. covenant with B. to make ſuch Aſſu- 


rance to him of the Mannor of D. as the 
Councel of B. ſhall deviſe, before ſuch a 


* 


* 


Day, and after the Councel deviſeth an Aſ- Notes or 
. ſurance, B. ought to giye Notice of it to 4. Aqgurance, 


vs The Lam of Covenants. 

If a Man leaſe a Mill for Years, and the 

Leſſee covenants to. repair the Mill, and Lef- 

Tiber 2 ſor aue Tes to find him great Timber for 
it ; the Leſſee ought to give Notice to the 

den. * how much will ſuffice for the Repa- 
ration, and not to demand Timber for Repa- 

ration in general, or otherwiſe the Leſſor is 


not bound to ene, 7 tin Holder and T hie, 


12 Fav. B. 2 
A. covenant to p co B: all fach Money 
as by a true and juſtifiable Bill under the 
Hand of the Attorney of B. ſhall appear to 
be before disburſed by B. or his Attorney. In 
Action, if B. aſſign for a Breach, that 245, 
by, a cue and juſtifiable Bill under the Hand 
F. S. Attorney of B. appears to be disbur. 
ſed, which A. hath not paid: This is a good 
Breach, without alledgi lein A. had Notice of 
it, or that the Bill of ttorney was ſhew- 
To take No- ed to him, for that the Attorney was a-Stran- 
tice at his ger, of which A. ought to Wire Notiee at hi 
Peril. Peril, Dewell and Wilmors. - 
If T be bdund to you to wiake ou ſuch an 
Aſſurance #s F. S. ſhall deviſe, I am bound 
Novice of A at my Peril to procure Notice ; but if T be 
rende.  bounden to you to make ſuch Adurance & 
Councel ſhall adviſe, there Notice oughe to 
de given to me: x Leon 104. Q. this Book: 
I ! be Defendant covenants to pay the 2 
tiffs and other Mariners their Wages ; 
the Plaintiff avers, that 5 J. was due ford 
Month after his Departure in the Ship ſuch: 
Day from Blarkwall ; but 'avers no Notice 
given to the Defendants of his Return, o- 
. Boing out, nor what was due, for which 
Cound Gb Caule the Defendant demurs. And per Cw, 


ſelf to take the Defendant hath bound himſelf, and muſt 


Notice of it. take Notice of i It, as well as if it were to do 
a Thing 


28 My. MIT bins oo Crt re tb i oa een 


8 


„ «© fon o& wo 4 0-02 


——_ 
. 


a Thing i in his own. Coniſance * Kh 681. 
Eli and Roberr. 

Y. Leſſee of the Biſhop of R pro Years, 
covenants te find — Proviſion for the 
Steward, the Biſhop, his Servant and Horſe, 
at all Times tiiat he held Courts there. Per 


Dodderidg e, he ſhall rake Notice, and there General No- 


needs no $3 fon al ice, for General No- tice, as upon 
rice, as Proclama at 6 Couty, is given to 8 Prociama- 


5 Palmer $32- choBiſhop of Rocheſter ver- _ in Court, 


wh ere ſuffi. 


In Covenant, che plaintif declares upon a _ 
Wiiting of che Defendant's Teſtator, ac- 
knowledging himſelf to be accountable tothe 
One for whatever Money the Plaintiff 

ſhould charg rey ypon f- S. payable to nt of 9 88 
iner. Per kr ber les well, bein eing 4 
Executors, and ſo had ir been A I 1 
Party himſelf; no Notice is — by the — 


4 11 15 


Plaintiff to J. S. who upon ſuch Bills was to tice nat . 


pay to Sir 750. Vier, and it's not neceflary, _— 
1 Keb. 155. 1 Lev. 47. meſme Caſe. 

In Point of Covenant, Notiee is not to be 
1⁰ ſtricth/ given as upon an Obligation, 
which is in of Forfeirare, Cr. 9 390 
wal . dnt 515 2 1 
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The In ef Covenants. 


ſhews ſhe was a Co 
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4 
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CHAP. XXIX. 
Covenants concerning Copybold Etat. 


T HE Condition is, That he ſhall make i 


good, abſolute, and perfect Aſſurance, 
in Fee of Copyhold Lands, and after he ſur- 
renders this upon Condition of Payment of 
Money: It is not any Performance, for the 
Aſſurance ought to be abſolute ; and it muſt 
not only be an abſolute, but an effectual 


Conveyance. 


If x Man be bound to ſurrender a Copy- 
hold to the Uſe of 4. and his Heirs, on 
Conſideration of Money ; if he ſurrender it 


into the Tenants Hands, he muſt get it pre- 
-- ſented, for it muſt be an effectual Surrender, 


1 Rol. Abr. 425. Shan and ; 


The Defendant covenanted,that ſhe would 
make a lawful Surrender of fuch Copyhold 


Lands upon reaſonable Requeſt, and that ſhe 
would permit the Plaintiff iff to enjoy the ſaid 
Land, and to receive the Rents quietly, 
without Interruption. And the Plaintiff 
holder of ſuch Lands, 
and alledges the Cuſtom, that ſhe might ſur- 
render by Letter of Attorney into the Hands 
of Two Tenants out of Court, and ſhews he 
cauſed a Letter of Attorney to be made for 

je Defendant to ſeal, to give Authority to 

wo ſuch Perſons named therein to ſurren- 
der at the next Court, and tendred it unto 
her to ſeal, and ſhe would not ſeal it, nor 
ſurrender at the next Court holden on ſuch a 


Day, and that ſhe received the Rents of 2 
| I 
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{aid Lands for ſuch a Time, and ſo brake 

her Covenant by not ſurrendring upon that 
Requeſt. Defendant pleads, That the Plain- 

tiff tendred a Letter of Attorney to her to 

ſeal, and becauſe ſhe did not know what was 
therein contained, ſhe requized reaſonable Reaſonable 
Time to be adviſed by her 

the Plaintiff refuſed to give her any Time to !* — the 
adviſe thereupon, for which Cauſe ſhe did ; 
not ſeal it. Plaintiff demurs. Per Cur, Firſt, 

The Breach is not well afligned, for ſhe is 


by her Covenant to make Surrender upon By Covenant 


Requeſt, but is not bound to make a Letter to make a 
of Attorney to make a Surrender. It was mo- Surrender 


ved it is a Breach of Covenant, becauſe ſhe Pen —— 


did not ſurrender at the next Court; and that — * 5 


a Requeſt to make a Letter of Attorney to ſur- of Attorney. 
render, implied a Requeſt to make a Surren. Erpreſi Ro- 
der, ſed non alloc, for it ought to be an expreſs queſt. 
Requeſt to make a Surrender, and not an 25 
implied one, Cr. Car. 299. Syms and Lady 
Smith, Godb. 445. Jones 314. | 
Error of a Judgment in B. C. where the Agreemene 
Plaintiff declares, That it was agreed be- to ſurrender 
tween him and the Defendant, that the Copyheld to 
Plaintiff ſhould ſurrender to the Defendant 8 fo — any 
certain — Lands, and that. the De- into the 
fendant ſhould pay to the Plaintiff ſo much; Hands of 
and in Conſideration that the Plaintiff had Two Copy- 


- 


aſſumed to perform the Agreement on his bolders, 2. 


Part, the Defendant aſſumed to perform —_—_ os 
the 2 on his Part, and avers, he pe, good 
ſurrendered into the Hands of Two Copy- Perfor- 
holders, according to the Cuſtom, to mance? 
Uſe of the Defendant, and that the Defen- 
dant had not paid. Defendant demurs, Judg- 

ment pro Quer, in B. C. Error brought and 

aſſigned, that the Surrender into the Hands 


of 


uncel, and Time to ad- 


87 Tho Lat of Cobehonts, 
of Two Copyholders was nat a good Per- 
formance on the Part of the Plainriff ; but it 
was anſwer'd upon Agreement ta Surrender, 

. , furrender any Way is ſufficient; 

but Twiſden held this Surrender no Perfor- 

formance; Mg contra: But per Cur, here 

being mutual Promiſes, no Averment need 

do be of the Performance, and therefore il! 

| Averment of that which need nor be averred 

ſhall not hurt, the Judgment was affirmed, 

| r Lev. 293. Beau and Turner, 2 Keble 666, 

— 1 Med: $154. Cafes, 

_ aſſure Copy- Covenant that he ſhould aſſure ſuch Capy- 

hold Lend, hold Lands to the Plaintiff, if he married 

| — with his Daughter ſecundum Lege, Eccleſſaſti- 

eme s Contr: £25 ; and alledgeth, that he rite & Kgitimò e- 

to bo hed. fpouſed the Daughter of the Defendant. Per 

87 N it is fufficient to be: Plainciff to alledge 

nlicet ſepius requiſivit, without giving Notice 

of he Matting for he a his Perik ought to 

take Notice thereof; and he need not ſhew 

a Court. to yo howen, for he ought to pro- 

ceeure a Court to be held. Cy. Fac. 102. Fletchy 
and Pynſet I Lev. 41, Baſſert and Morgan. 

' , _.. © Surrendree or Aſſignee of a Reverſſon of 

2 Copyhold Eſtate may bring Action of Co- 

venant againſt Leſſee for not repairing of the 

Premiſſes; and that he is within the Equi- 

3 9 of the Statute, 32 H. 8. e, 34. 4 Ated. 80 
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The Law of Covenants. 


CHAP. XXX. 


Huw and in what Caſes an Infant ſhall be hound 
595 bus Covenant, or no. 

| rs ſhall not be bound by his Covenant, 
-unleſs for Neceſſaries; or by Covenants 
in Indenture of Apprentiſhip. MR TEES 
Now Infant ſhall be bound by his Contract 
for Neceſſaries, (viz.) Diet, Apparel, Lear- 


ning, and neceſſary Phyſick ; therefore it. 
was adjudged in Dale and Copping's Caſe, the 
Covenant of an Infant to pay Money for the 
. Curing him of the Falling: ſickneſs, is good. 


In 2 Rol. Rep. 271. by Haughton. If Infant 


have Houſes, it js neceſſary for him to have 


then in Repair, and yet Contract to repair 
doth not bind him; no Contract binds him, 


but what concerns his own Perſon. | 


If Infant promiſeth another, That if he 


'will find him Meat and Drink, and pay for 


his Learning, that he will pay him 7 J. per 


Annum, Action lies on this Promiſe ; and al- 


tho" it is not mentioned what Learning it is, 
yet it ſhall be intended that that is fit for him, 
until it be ſnewed to the Contrary of the 
other Part, 1 Rol. Abe. 729. Pickering's Caſe. 
Learning, tho' it be not — 2 de efſe 
yet it is ſo de bene eſſe; & omne quod eff ile 


eſt aliquando neceſſarium, 1 Inſt, 172. Pal. 528. 


But Contract for Dancing is not binding. 
It was a Queſtion in Whittingham and His 


Caſe, Whether an Infant buying of Neceſla- 


ries to maintain his Trade were binding or 


not? Error of a Judgment was brought in 


Sbreuibur 
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The Law of Covenants. 


Shrewsbury in Aſumpſit, to pay ſuch a Sum 
for Wares fotd. Defendant pleads, he was 


within Age ar the Time of the Wares being 
fold. Plaintiff proteſtando, that he was not 


within Age: pro Placito {ſaith he bought them 
pro necefJario victu & a paratu, & ad manute- 


nenciam familie ſua. Defendant rejoins, that 


he kept a Mercer's Shop at Salop, and bought 
theſe Wares to ſell again, and traverſerh that 
he bought them pro neceſſario vittu &- apparatu. 
Plaintiff demurs for whom it was adjudged. 


Error was aſſigned in Point of Law, that ſuch 


Buying ſhall not bind an Infant: And per 
Cur, his buying to maintain his Trade, tho 
he get his Livelihood by it, ſhall not bind 
him, Cr. Fac. 494. 5 ” | 
But if an Infant is Houſekeeper, and buys 
Neceſſaries for his Houſhold, it ſhall bind 
him, 3 Reb. 387. and adjudged ſo in Hill and 
Blackſtone's Caſe there Gee Q. le Liver. 
le was ſaid by Coke, arguendo in Stone and 
Withypool's Caſe, 1 Leon. 113. In Debt againſt 
Infant on Contract for Neceſſaries, the Plain- 
tiff ought to declare ſpecially, fo as the whole 


Certainty may appear; upon which the 


Coure muſt judge, if the Expences were 
neceſſary or convenient, or not, and alfo 
upon the Reaſonableneſs of the Price: But 


in Ruſſell and Lucy's Caſe, 1 Reb. 382. & 


1 Ley. 86. the Particulars are needleſs to 
be ſer forth. It muſt be averred in the De- 
claratiqn, that the Clothes were for his own 
wearing, and that they were convenient 
and neceſſary. : 


Infant 


The Law of Covenants, 


Infant and another of full Age covenant 


one againſt the other, the Covenant of the 


Perſon who is of full Age ſhall bind him; 
1 Sid. 446. Farnham and Atkins. 1 


As to Covenant in Indentures of Apprentiſhip, vid. 


Tit. Apprentices. 


In Covenant to inſtruct an Apprentice, or 
cauſe him to be inſtructed in the Trade of 4 
Sadler, and to find him Meat, Drink, and 
Lodging during the Term. The Plaintiff 
' ſhewed the Teſtator's Death, and that ſuch 
a Day he was turned out of Doors by the 


Defendant, & fi conventionem fregit in hoc, 


(viz.) in not inſtructing him, Cc. Defen- 
dant demurs, becauſe it is a Perſonal Cove- 


nant, and diſcharged by Death, and cannot Diſcharge, : 


be aſſigned: But all the Court enclined, had 


it been only to inſtruct, it had been diſchar- 
ged, but being complex to inſtruct and to 


find Meat, it is not; and if it were, yet the 
Breach is ſufficiently aſſigned, if either Part 
be true, as here in turning him out. Judg- 


ment pro Quer, 1 Keb. 820. Wadſworth againſt 


the Executors of Guy. 


„ 
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= - CHAP ee 
| Covenant free from Incumbrances. 


13888 in a Bill, containing, That the 
Defendant granted to the Plaintiff all 
his Right, Title, and Intereſt, which he 
then had of and in the Lands in B. lately 
granted by L. D. or Robert Fiſh for Twenty _ 
Vears by Indenture, and covenants with the 
Plaintiff that he is lawful Owner of the In- 
denture, Demiſe, Term of Years, and Pre- 
miſſes ; and that dicta Præmiſſa then -were, 
and ſo ſhall continue diſcharged from all for- 
mer Grants and Incumbrances made by the 
Defendant, or the ſaid Robert Fiſh,' and al- 
ledgeth that Robert Fiſh, before the Aﬀign- 
ment to the Defendant, had —.— ſeveral 
Parts to ſeveral Perſons for Twenty Years, 
and ſo a Breach. The Defendant pleads, and 
confeſſeth the Bill of Covenant, and faith 
. that Robert Fiſh granted his Intereſt in the 
Whether one Lands, (excepting the Lands fo ſeverally de- 
is Owner of miſed;) and the Doubt was, whether it ſhall 
the Term he intended he was Owner of the Term only, 
genera], or | , | 
| the Term to Or the Term to him Mligned, and of the 
| him aſſigned. entire Land, during the Term or not. 
| Premiſſes ex- Per Cur, the Word, Premiſes, which were 
tend to the to be diſcharged of all Incumbrances made 
Land and by the Defendant,. or Robert Fiſh, tend as 
Term. well co the Land as to the Term; and the 
Word, Premiſſes, need not to have been put 
in, if it intended only to have the Term 
granted to the Defendant to be diſcharged, | 
1 Anderſon 236, Onely and Fiſh. . 


Covenant 


The Lam of Covenants. 


Covenant was, That the Plaintiff ſhould : 


have, hold, and enjoy the Lands, acquitted 
from all Charges and Incumbrances; and for 
Breach ſhews, there was a Rent-charge gran- 
ted by the Predeceſſor, under whom the De- 
fendant claimed, which is yet undiſcharged. 
The Defendant demurred, becauſe the Ac- 
quittal goes to the having and holding the 
Land, and it's not ſhewed that the Plain- 
tiff was ever in Poſſeſſion, nor that he was 
charged or endam ged. To which, Twiſden 
and Keling agreed ; but per Windham, the De- 
fendant ought to ſhew how he had diſchar- 
ged and acquitted him from the very Rent, 
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If the Ac- 


and not to let it perpetually hang over him; aut, | 
but by all the Court, if the Acquittal refer d, 2 
to the Land it ſelf, or to the Perſon, the De- or to the Per- 
fendant muſt ſhew how, 1 Keb. 927. King and ſon, he muſt 


* 


Standiſs. | 
A Condition to diſcharge a Meſſuage of 
all Incumbrances : There one may plead ge- 
_ nerally, that he did diſcharge it of all In- 
cumbrances ; but if it be to diſcharge it of 
2 a Leaſe, he muſt ſhew how, 1 Brown- 
. bow 63. 25 | 
If 4 grant Lands to B. and his Heirs, ren- 
dring 10 l. Rent, and B. doth fell the Land 
to C. and his Heirs, and doth covenant with 
C. that from ſuch a Day he ſhall enjoy it diſ- 
charged of all Incumbrances, and before that 
Day a common Recovery is had againſt C. 
in which A. is vouched, and this is to the 
Ule of C. and his. Heirs, ſuppoſing hereby 


ſhew how. 


that the Rent had been gone, which is not 
ſo ; in this Caſe the Covenant is broken, for 
this Rent is an Incumbrance, Hill. 20 Fac. 


C. B. Greenway and Tuckfald, per Cur. 
1 4.3  Kiawelh 
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Kidwelly was ſeiſed, and leaſed for Years 
& J. H. Husband of Jabel, and J. H. being 
ſo poſſeſſed by his Will, deviſed that the ſaid 
Jabel ſhould have the Uſe and Occupation 
of the ſaid Lands for all the Years of the ſaid. 
Term as ſhe ſhould remain ſole ; and if ſhe 
died-or married, that then his Son ſhould 
have the Reſidue of the ſaid Term not expi- 


red. J. H. died, Jabel entered, to whom 


the ſaid Kidwelly conveyed by Feoffment the 
ſaid Lands in Fee, and covenanted, that the 
ſaid Lands from thence ſhould be clearly exo- 
nerated de omnibus prioribas Barganiu, Titul, 


Furibus, & omnes alis oneribus quibuſcumque. Ja- 


bel married, and the Son entered. Per Cur, 


this Poſſibility which was in the Son at the 


Time of the Feoffment, tho' it was not Actu- 


al, yet the Land was not diſcharged of all 


Where Term 
not extinct 
by an Actual 


Feoffment. 


Subſequene 
Char ge . 


former Rights, Titles, and Charges ; by the 
Marriage of the ſaid Jabel it is become an 
actual Charge, and the Term is not extinct 


by the Acceptance of the Feoffment, 1 Leon. 


92. Rot. 120. Hamington and Rydear. 

J am bound in a Statute, and afterward 
ſell my Land with Covenant prout ſupra, here 
the Land is not charged; but if the Condi- 
tion in the Defeaſance be broken fo as the 
Coniſee extends, now the Covenant is bro- 
ken, ibid. | | 

Two Leſſors covenant to diſcharge the 


Leſſce of all Incumbrances done by them, or 


any other Perſon ; One of the Leſſors had 
made a Leaſe, and ſo a Breach ; it's a good 
Breach : The Covenant goes to Incumbran- 
ces done feveraily as jointly, Pop. 200. Sane 
ders and Meriton, Latch. 161. meſme Cale, & 


 Noz. 86, 


One 


1 


f 


| 


Ede Law of Covenant, 
One deviſeth his Land to his Heir, paying 
a Rent-ſeck of ſo much per mum to his Siſter 
after his Death without Iſſue, Deviſor dies; 
Deviſee ſells the Lands, and covenants, that 
it's free of all Rents, Incumbrances, Cc. 


Now ſhe had no Remedy for this Rent- ſeck, Rent-ſ:ck en 
becauſe ſhe had no Seiſin, and then the Co preſl} within 
venant is ſo remote and uncertain. Per Cyr, the Words, 

e (tl en 


had ir been only Incumbrances, it might Ineumdran- 


it is expreſſy within the Word, Reus; but 


have been a Queſtion, 2 Sid. 167. Mitſay ce. 


and Medman. R 1 rtr 
Maſon leaſed certain Lands ro R. for Years, - 


and afterwards leaſed them to one Timer: for 


— 


Years : Tinter covenanted with the Defen - 


1 dant, That if the ſaid R. ſhould ſue the ſaid 
Maſon by Reaſon of the latter Leaſe, that 


then he would diſcharge. and keep harmleſs 
without Damage the ſaid Maſon, and alſo 


would pay to him all the Charges that he 
uſta 


ſhould ſuſtain by Reaſon of any Suit to be 
brought againſt R. in gy 1 the ſaid for- 
mer Leaſe: And Maſon by the ſaid Inden- 
ture eg with Titer, that the ſaid 
Land demiſed ſhould continue to the ſaid 


Titer, diſcharged of former Charges, Bar- 


gains and Incumbrances. And now upon 
the ſecond Covenant, Tinter brought an 
ARion of Covenant, and ſhewed, that the 
ſaid R. had ſued him in an Ejectione Firme, up- 
on the ſaid firſt Leaſe, and had recovercd a- 
ainſt him and Maſen; pleaded in Bar the ſaid 
econd Covenant, intending that by that 
latter Covenant the Plaintiff had Notice of 
the ſaid foriner Leaſe made to R. ſo as the 
firſt Leaſe ſhall be excepted out of the Cove- 
nants of former Grants, for otherwiſe there 
ſhould be Cirguity of Action, Per totam (t 
% 4 
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Covenant to 
Diſcharge, 
where goes 
to the Land, 
and where to 


the Poſſeſiron. 


Breach as to 
not ſaving 


harmleſs, and 


fhews not 
Diſturbance 
by Title oc 
Tort. 


The Law ol Covenants. 
contra, for the Covenant of Maſon ſhall go to 
the — of the Land, but the Covenant 


of Tinter only to the Poſſeſſion, 3 Leon. 123. 
Maſon's Caſe. | 15 


Fofter and Wilſons againſt Mapps. Intr. Trin. 
5 32 El. Rot. 71. B. R. „„ 
Upon ſpecial Verdict the Caſe was, That 

the Defendant made a Leaſe of the Parſonage 

of B. and that he covenanted to ſave 9 
Plaintiff harmleſs and indemnified, and alſo the 
Premiſſes and the Profits of it, againſt one 
Ph. Blunt the Parſon of B. and upon this the 
Plaintiff brought Covenant againſt the De- 
fendant, and aſſigns a Breach, that the ſaid 


Blunt had entered and ejected the Plaintiff; 


and it was objected for the Defendant, that 


the Plaintiff doth not ſhew that Blam entered 


by Title, and then it ſhall be taken that he 


entered by Wrong, and ſo the Covenant 


not broken; for to ſave. harmleſs, is 
only of lawful Harms , As in Puttenham's 
Caſe, Dier 306. Puttenham was condemned 
for Default in a Scire fac in Chancery ; 
upon Recogniſance there, the Court com- 
manded the Warden of the Fleet where Put- 
tenbam was in Ward, for other Cauſes, and 
him to detain in Execution upon the Con- 


demnation aforeſaid ; the Warden takes a 


Recogniſance of Puttenbam to ſave him harm- 
leſs againſt every one, and ſuffers him to 
eſcape ; the Coniſee ſues the Warden for 


the Eſcape, who imparles, and ſues Put- 


tenbam upon the Recogniſance ; Iſſue non 
damnificatus. Per Cur, he is not damnified, 
becauſe he was not by Law chargeable for 
the ſaid Eſcape, for Puttenham was never 
lawfully in Execution to the Plaintiff for r a 
: 1 aid 
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faid Debt, becauſe a Capias doth not lie for 
Execution on a. Recogniſance in Chan- 
cery ; but the Councel for the Plaintiff in the 
ſaid Caſe of Foſter al contra, for there is a Difference 
Difference where the Covenant is general, where the 
and where ſpecial ; and here, in as much as it - _ 
s ſpecial to ſave harmleſs againſt Ph. Blunt, he — 
ought to defend againſt him, be his Entry by al, as to ſa- 
Title or by Tort; and he cited Catesbys ving | 
Caſe, Dier 328. Leſſor covenants, that the leſs, &«. 
Leſſee ſhall enjoy his Term, {me Ejectione vel 
Interruptione alicujus ; Leſſee brought Cove- 
nant, becauſe a Stranger entergd, and ſaith 
not that he had Title, and Judgment pro 
Quer. Gaudy; the Covenant is broken, for if 
Blunt diſturbed him ſo that he could not take 
the Profits, it's a Breach, be it per Tort or 
Title, 2 Ed. 4. 15. If the Covenant be to 
warrant the Land, that is only upon Title; 
but here, if the Leſſee be per Tort or Title 
ouſted for to ſave harmleſs, is ſtronger than to 
warrant: And per Cur, the Covenant is bro- 
ken; they agree, that Catesbys Caſe is not 
like this. Fenner vouched, 18 Ed. 4. 27. where 
H. is bound to ſave J. S. harmleſs againſt me. 
If I arreſt J. S. altho' it is tortious, the Bond 
is forfeit; which the other Juſtices denied 
to be Law, 1Crok. 212, 213. Owen, p. 100, 101. 
A. covenants with B. before ſuch a Feaſt 
to make a good, ſure, ſufficient, and lawful 
Eſtate in Fee-ſimple; of and in the Mannor 
of, Cc. diſcharged of all former Sales, Bark Mf 
gains, Charges and Incumbrances whatſo- ® 
ever, (Leafes or Grants of Life, Lives, or | l 
| Years, upon which the ancient and accuſto- 
mable Rent, or more, are reſerved and pay- 
able, during ſuch Eſtates only excepted.) If 
2 Leaſe for Years, with the — 
| 9 | ent 
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Rent reſerved of the whole Mannor, or any 
Part made mean, between the Date of the 
Indenture of Covenant and the Delivery 
of the Deed, be a Breach ? Q. for Three 
were againſt Two, Dier 139. Earl of Hun- 
tington and Lord Clinton. 


Toniſee of a Statute extends and aſſigns it 
to one, and after grants the Land to ano- 
ther, and covenants, That notwithſtanding 
any Act by him, or any other by his Con- 
ſent, that the Statute Extent and Execution 
ſhall be in force ; and in Covenant this Aſ- 
ſigament was aſſigned for Breach, and upon 
Demurrer adjudged for the Plaintiff, and in 
a Writ of Error this Judgment was reverſed, 
Notwithſtan. for notwithſtanding the Aſſignment, the Sta- 
ding an AL tute is in force; but if the Plaintiff eo quod 
ſignmene the conceſſit to him, which implies a Covenant, 
_— is in the Action had been maintainable ; but the 
* Breach is aſſigned in the Covenant only, 
Covenant not which is not broken by the Aſſignment, for 
broken by the Statute is in force after the Aſſignment, 
— Aſſiga- ſo that the Coniſee may releaſe; but if he 
285 had covenanted, that the Grantee ſhall hold 
without Diſturbance, the Aſſignment had 
been a Breach of Covenant in the Law, im- 
Grant, plied in the Word, Grant, if the Action had 
__ brought upon it, Palmer 388. Perſon's 

e. 5 


CHAP. 


| 
| 
- 
| 
| 
| 
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CH A P. XXXII. 
Covenant that be lad lawful Right and Title to ket, 


HE Defendant lets the Mannor of &. 
by Indenture for Ten Years, and cove- 
nanted, that he had lawful Right and Title 
to let it for that Term; Breach aſſigned, that 
he had not Right nor lawful Eſtate to let 
it, and ſo broke his Covenant. It is well aſ- 
ſigned, tho it is not ſhewed he had an Eſtate, 
nor how the Leſſor had any Right, or that a 
Stranger had evicted him by Title, for the 
Covenant being genetal, the Breach may be 
aſligned as general as the Covenant, and it 
lies not in the Plaintiff 's- Notice who had 
the rightful Eſtate ; but the Defendant ought 
to have maintained; that he was ſeiſed in 
Fee, and had a good Eſtate to demiſe, and 
then the Plaintiff ought to have ſhewed a 
Special Title in ſome other, Cr. Fac. 304. Sal- 
mon and Bradſhaw, 9 Rep. Co b. meſme Cale, 
& 1 Cro. 176. Simms contra Smith. Aliter, in 
Debt upon an Obiigation, with Condition 
to perform Covenants, 1 Cre. ibid. | 
Bargainor covenants, that he is ſeiſed of a 
good, perfect, and indefeaſible Eſtate in Fee 
and that he had good Authority to ſell, and 
that there is not any Reverſion in the Crown. 
by any Act made by him: The Qu. was, If 
theſe Words, | by any At dine by bim, ] ſhall 
refer to all? Per Cur, not, but only to the laſt 
Clauſe, 8 . 


Covenant 
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— 


Covenant or Condition, before Micbaelmas, 


to make, acknowledge, and ſuffer, &. all 


and every ſuch reaſonable Acts and Things, 
whatſoever they be, for the lawful aſſuring, 
fure making, of the Mannor of D. to F. F. 
and his Heirs; Defendant pleads, That be- 
fore Michaelmas the Plaintiff rationabilit non 


requiſtvit le Deft ad faciend, &c. aliqua ratis- 


nabilia actum & atta que forent pro bona & le- 
gitima Aſſurancia of the Mannor. Plaintiff 
replies, quod ſuch a Day before Micbaelmas 


he requeſted. The Defendant, quod ipſe con- 


veyaret & aſſuraret Manerium de D. to J. S. ſe- | 


emmdum tenorem Conditionis (conventions) prad ; 


found pro Quer. Moved in Arreſt, that no 


fuffictent Breach was found, for the Plaintiff 


ought to have eee an Aſſurance in cer- 


tain, (vix.) Feo 


ment, Fine, &. The Con- 
dition being ſpecial, all and every AR, &c. 
Sed non allocatur, the Iſſue is good, and the 
Condition is broken, for by the Condition 


the Defendant is to do all and every Act 


whatſoever ; ſo that if the Plaintiff requeſt a 


Fine, or, &c. then when the Plaintiff re- 


queſted to convey the Mannor in generalty, 
the Defendant ought at his Peril to do it by 
fome kind of Aſſurance; and if he makes a 
Feoffment, yet if after the Plaintiff requeſt a 


Fine, & c. he muſt do it, Yelv. 44. Pudſey and 


Newſham,1 Brownl.84. & Moo. 68 2. meſme Caſe. 

A Leaſe was made for Life by Baron and 
Feme, and the Covenant was, That he fhould 
make ſuch reaſonable Aſſurance as the 


Councel of the Leſſee ſhould adviſe : The 


Councel adviſed a Fine with Warranty by 
Baron and Feme, with Warranty againſt the 
Husband and his Heirs ; it was moved it was 


not a reaſonable Aſſurance, becauſe the 


Warranty 


* 
7 


| The Lat of Covenants- 
| Warranty did reach to other Land ; but the 


Court over-ruled it, and ſaid, it is the ordi= | 
nary Courſe in every Fine to have a War- 
ranty, and the Party may rebutt the War- 


ranty, Godb. 435. God and Winch's Calc, 
Latch. 186. Tindals Caſe. Cannery 

Io make an Aſſurance, binds not to re- 
leaſe with Warranty, 2 Lean. 120. Q. le Liver. 


Covenant to aſſure ſuch Land by reaſonable Reaſmadle A 


1 
* 3 
* - 


Aſſurance, as by the Plaintiff ſhould be advi- faraxe. 


ſed and required; who deviſed and required 


an Indenture of Feoffment, with Covenant, 
to ſave and diſcharge him of all Incumbran- 
ces made by the Defendant, and for further 


Aſſurance, and for not ſealing this Aſſu- 


trance the Action is brought. Per Cur, on De- 

mur to the Declaration, tho theſe Cove- 
nants are ordinary and reaſonable, yet the 
Agreement not being to make it with reaſo- 


nable Covenants, but only reaſonable Aſſu- 


rance, he is not bound. to ſeal it, for it is not 
any Part of the Aſſurance, and an Aſſurance 
may be without Covenants, Cr. Fac. 571. 


Coles and Kinder, Raymond 190. & 1 Sid. 


Luare. © 


— 


CHAP. 


r er Ee ds 


— 22 — - q 


1 


— — — 3 — — 
CHAP. XXXIII. 
Covenants relating to Apprentices. 


By what Covenants Apprentices ave bound, thaugh 


nt, by Cuſtom of the Lands, may bind 
1 himſelf Apprentice by Indenture, and ir 
ſhall be good. 2 Bulf. 192. | 


| Covenant brought by Apprentice. 


Action of Covenant was brought by an 

Apprentice, and affigns for Breach, Thar 

the Teftator of the Defendant had cove- | 

nanted to inſtruct the Plaintiff in the Art of ( 
| a Sadler for 7 Years, and to find him Meat 
iS and Drink during this Term; and that the 
| Defendant, after the Death of the Teſtator, ] 
| did put the Plaintiff out of his Houſe, and 8 
ſo kept him from Meat and Drink. It was 0 


agreed, That & ſic is a ſufficient Averment 

of the Breach, and that it is not but Matter 4 
of Form : And as for the Law, the Opinion f. 
of the Court was, That the Apprentice re- a 
mains an Apprentice to the Executor; for 1 4 


though he cannot inſtruct him, yet he may ur 
find him Meat and Drink, &c. Per Hide, 
Covenant to this general Covenant to inſtru is not gone Vi 
inſtru, if by his Death, though there be no particular T 


3 Cuſtoin, as in London, eſpecially ſince the By 
ou Statute 5 Eliz. 1.Sid, 216. 1 Kab. 761, 820. he 
| Wadſworth and Tye. EE 


— 


Co- 


The Let of Covertants. 
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Covenant, by Infant per Gard. ſues, for that Diſcharged 


he was bound Apprentice to the Defendant 


by Indenture, and he did keep him with 


at Seſſions 


pleaded. 


eat; and Defendant pleads, he was a Ci- 


tizen and Freeman of Brifol, and that at the 
General Seſſions of the Peace it was ordered, 


that he ſhould be diſcharged from his Maſter 


for diſorderly Living, and this Order enrolled 


by the Clerk of the Peace. Per Cur, preter 
Hales, they had Power to diſcharge him; 


and it is frequent at Seſſions ſo to do. 1 Vr. 


174. Watkins and Edwards. 


Procter and Burdet's Caſe was, 3 Mod. 69. 


Action of Covenant brought by Apprentice. 
The Maſter covenants to find and allow the 


Plaintiff Meat, Drink, Lodging, & alia Ne- 


ceſſaris, during ſuch a Time, and the Breach 


was as general as the Covenant, viz. That 


he did not find him Meat, Drink, Lodging, 


alia Neceſſaria. The Plaintiff had Judg- 
ment by nibil dicit, and on Enquiry entire 
Damages were given againſt the Defendant ; 
Error was brought, That the Breach is too 
general, and entire Damages were given, a- 
mongſt other Things, for alia Neceſſaria, and 
doth not ſay for what; and in 2 Cre. 436. 
Aſtell and Mills Caſe, Judgment was reverſed 
for that Reaſon, but that Caſe has ſince been 


adjudged not to be Law; a Breach may be p;«, 
aligned as general as the Covenant. Curia, be a 


ch may 


ſſigned as 


in a quantum meruit, they formerly ſet out the general as the 
Matter at length, but now it is in general Covenant. 


Words, | Pro diverſes aliis bonus, ] and held good: 
There are indeed, many Inſtances where 
Breaches, have been generally aſſigned, and 
held it ; that in Croke is fo, but the latter 
Opinions are otherwiſe, affirmetur judicium. 


Covenant 
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a 5 Covenant againſt Apprentice. 


Covenant was brought againſt an Appren- 
tice on Indenture. Defendant pleads, he 
was within Age ; the Plaintiff in his Repli- 
cation maintain'd his Action by the Cuſtom 
of London, That he may bind himſelf at the 
Age of 14: The Queſtion in 4 Leon. p. 77. 

and in Cro. Elix. Walker and Nicholſon's Caſe, 
e in was, Whether this was Departure in Plead- 
Beading. ing? and it was much doubred there, and the 
Z Caſe in 19 R. 2. was cited; how that an In- 
fant brought an Action againſt his Guardian 
; in Socage ; who pleaded, That the Plaintiff 
; was within Age ; the Plaintiff did maintain 
i his Declaration, That by the Cuſtom of ſuch 
| a Place, an Infant of 18 Years might bring 
an Account agaiaſt his Guardian in Socage ; 
and it was held it was no Departure: So it was 
5 much argued in Bold and Walls's Caſe, 14 & 
15 Car. 2. B. R. becauſe he brought his 
| > Action as at Common Law generally, and 


maintain d it by a Cuſtom. Some augued, 
That it was a Departure, and cited 1 4 
| 04. & Keb. 76. Abbot of Buckface's Cale. 
i It ſeemed to be agreed by all the Court, 
D That where one alledgeth a general Cuſtom 
in a Count, and replies by a Special Cu- 
ſtom, that this is not good; but by Windham, 
this 1s no Departure in the principal Cale, 
being no Matter varying from, the Coupt, 
that being but ſuppoſal, and always general; 
this Special Matter is a good Support, and 
that this is no Departure from the Title, but 
an Anſwer to a Diſability pleaded in Bar. | 
Fefter held it to be no Departure, the giſt of | 
the Action being laid in London, — 
| tle 


Ne Dm TX Huw 
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Title is the ſame ftill, only the Perſon ena 
bled, Winch 63. But by Twiſden, all the Pre- 


cedents are to Count on tlie Cuſtom, as b 


05 the Ground of the Action; and — ba | 
Opinion, That it was a De part 


the Court gave Leave to the Flalntif 


continue his Action, and to declare — _ . 


Cuftom of London, that an Infant may bind 


| himſelf. 


Covenant 3 Plaintiff declared, That the 
Defendant, by his Deed ſhewed in Court, 


did covenant to ſatisfy the Plaintiff all 421 3 
Sums of Money as F. his Son, the Plaintiff's 


Apprandiec, ſhould imbezel from him, with - 
Months after Requeſt, and then ſays Fhe 
im lling and Requeſt, c. Is | 
dant prays Oyer © the. Deed, which — 
entered in hæc verba; and there ae | 
105 was to ſatisfy within 3 Mont after 
queſt, and due Proof . of ſuch im- 


- Perl A The Iſſue Was, Whether he im- 


and found pro Quer. Judgment was 
arreſted, becauſe EY 1 17 Entry of 
the Deed, that the re ought 1 42 
have brought this Action until the ths 3 f 
2 1 as well after P 


np aa 


Requelt Whereas s the Phan 1 * 1 
ip roof: in 


the: Declaration, and the 


ally laid, ſhall os unde roof ] how 
Fr oy Jury, Confeſſion or ood [ho — 


[Proof 
Proof 


murrer 55 . Oourt; but if the Form of Proof 


Kal pe bi 2 otherwiſe appointed, that 

| prevail dene eſſes betore Two, Al. 
dermen, by Certificate, Cc. Which 5 = 
ſhall be fer down in the Plea, with all the 
Circumiſt , and then it ſhall be i 


Diſcretion the Court, whether the N 
weben accordin 85 to Neuer 775 
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Writing; but in this Caſe, Proof may be 
made in Court judicially, in Action brought 
againſt the Apprentice, before the Action 
brought on the Covenant, made by ano- 
ther; and ſo it may well be taken for Proof 
by Trial in Court. Hob. 217. Crockhas and 
Woodward. "© e 

Collateral Covenants ſhall not bind an In- 
fant, as in Action of Covenant brought a- 

inſt the Infant, on Covenant to ſerve his 
Maſter . an Apprentice, in the 
Myſtery of a Draper; and he lays in the 
Action, That he defrauded him of his Goods. 
Per Cur, the Statute 5 Eliz. is not ſo ſtrong. 


ö Collateral againſt Infants as to make collateral Cove- 
Covenants nants good. Infant is not bound by thoſe 
not to bind Words at Common Law, and no collateral 
| #n Infant, Covenant ſhall be maintainable upon that 


Statute. Action on the Caſe lies on the Co- 
venlant in Law, but not on the Covenant in 
Pact, and for that he ought to have collate- 
ral Secu rity; and the Retainer is, for the 
nefit of the Infant to learn his Trade, but 
the Covenant is to his Diſadvantage; but 
1 inch thought the Covenant to be good, 
1 | being incident to the Retainer. There is no 
it Remedy but by Action on the Caſe. inch 
6. Wemming and Pitman. Vide Herl. 65. 
Covenant was brought upon Infdenture of 
© » Apprentiſhip, containing the uſual Cove- 
| natits in ſuch Indenture, and he ran away 
6 with his oy Cy in London; and 
| Two-Exceptions were taken to-the Decla- 


f : 
* , - * 6 
4 


© 1. In the Indenture, the Words are, That 
H the Infant fhall be Loyal and Faithful, & 
3 ſecreta ſua velare, & c. without any ge” of 
| ö N : 25 O- 


. 


Covenant expreſs; but it was reſolved, That 


the Words imply a Covenant. 


2. It was excepted, That Infants ſhall be 


bound by Covenant, is pleadable no where 
but in London; (the Cuſtom is, That Infant Cuſtom of 
ſhall not wage his Law upon Covenant for Lau. 
Tabling) Sed non alloc, it is pleadable at any 


Place. This Covenant is allowable at Law, 
and the Words of the Statute are, That th 
Covenants ſhall become of ſuch Effect and 
Efficacy, as if he had been at full Age at 


the Time of che Sealing the Indenture, and 


then he ſhall be bound in every Place within 
the Realm. The Court ſeemed to be of O- 
pinion, That the Action was well brought. 
More 138. Stanton s Caſe. 1 Raym. 60. and 


1 Lev. 8 1. Mould and Walls. | 
Covenant againſt an Executor upon the 


Covenant of the Teſtator, to teach an Ap- 
prentice his Trade. It was moved, That this 

Covenant was Perſonal to the Teſtator, and 
binds not the Executors, but only binds the 


Maſter, during his Life, to teach him. But 
per Cur, it binds the Executors alſo, and they 
ought to ſee. the Apprentice taught his 


Trade ; and if they are not of the Trade, 
they ought to aſſign him to another, who 


0 * the Trade. x Lev. 177. Walker and 


"$I PITT Y CERES > 
— i HS». eee wm — 


- * ö 4 | 8 0 


_—_— ed 
: * q * I ada... 2. = kd 


CHAP. XXXIV. 
Action:. 


jog was brought againſt Two, and 
de Writ was, Quod teneat Con dentionem, 
and it was amended, though in an Original 
Writ. 2 Vent. 173. Coke and Romney, _ ; 
Uacesſonable. The Writ was Damages 30000 7. That the 
— Party ſhould not pur in Bail. Per Cur, it's 
2 great Abuſe, though in Covenant no Fine 
is due, nor in Debt: I che Party be commit- 
ted, they will force the Plaintiff to take 


broken, a Sore ac" ſhall be had upon the 
Judgments and the Plaintiff need not to 
ring a new Wric of Covenant. Cr. El. p. 3. 

Swan's Caſe. | 3 
Covenant to pay 40 s. per Ann. during 21 
Years ; he may have ſeveral Actions of Co- 
venant for every Time it is behind, and 
ſo every Year a new Action. Godb. p. 12. 
= Sms. 19, 20... . 555 
. 1 Inſt. 292. To pay Money at 5 ſeveral 
Days, ar the firſt Day Covenant lies after 
F ailure. | : 


If 


The Law of Covenants; 293 
If a Man grants Rent to another, payable 
at a certain Day, and covenants to pay the 
Rent accordingly ; if the Grantee after re- If Grantee 
cover in an Action of Covenant for Non- Adlon = 
. Payment of the Rent, this ſhall: be a Bar of Debt ſor Rent, : 
any Action after for the Rent, for in the ir is a Bar of 
Action of Covenant he ſhall recover all che another 
Rent in Damages. 1 Rol. Abr. 353. Strong ang ang | 


” 


and Mattis. 3 
F. covenants within a Year to ſuffer a Com- 
mon Recovery, and all the Terms are paſt 
without any Recovery ſuffered; yet no 
Action lies upon that Covenant until the Year 
be fully expired, though the Terms being 
paſs d it is impoſſible to ſuffer any Recovery | 
within the Year and Time prefix'd. 4 Leon. 
170. 4 689 e in! 
A. covenanits with one, his Heirs and Af 
ſigns, for Enjoyment, and this is touchi 41 
an Eſtate of Inheritance. Per Car, the E 
viction being of the Teſtator, he cannot 
have Heir or Aſſignee of this Land, but the 
Damages ſhall be recovered by the Executor, 
though not named in the Covenant, for 
they repreſent the Perſon of the Teſtato! 
2 Lev. 26. Lucy and Levington. 1 Vent, 175; 
2 Keeble 83 1. Id. Car. 
VLC. Leſſee covenants with the Leſſor, his Exe - 
cutors and / Adminiſtrators, to repair, and 
leave in Repair, at the End of the Tenn; 
and for not leaving in Repair at the End e 
the Term, the Heir brings the Action of Where the 
Covenant, and good. It is a Covenant that Heir ſhall 
runs with the Land, and ſhall go to the bare Cove- 
Heir, though not named. 5 Rep. Spencer's 2nl 
Caſe. And it appears, the- Intent was to 
have it continue after the Death of the Lei- 
ſor, being with him and his Executors, and 
U 3 there- 


* 


1 

5 N 
jl 294 
1 


One that is 
not Party, 


tho' he (cal. 


1 | os 6 ; 
me ſhall have Action of Covenant, or mot. 
20 ; — If Indenture of Charter- Party be made 
bdetween one A. and others, Owners of the 
Ship called E. whereof B. is Maſter, of the 


5 


Che Law of Covenants. 
therefore it determines not by his Death. 


* 


2 Lev. 92. Loughter and Wiliamss Caſe, in 


1 | 
Seac.. 


one Part, and. C. of the other Part; in 


Which Indenture A. covenants with C. and 


C. covenants with A. and B. and binds them 
to C. and B. for Performance of Covenants 
in 600 J. and the Concluſion of the Inden- 
ture is, [ In Witneſs whereof, the Parties above- 
ſaid have put their Hands and Seals]; and the 


{aid B. to the ſaid Indenture, puts his Hand 


and Seal, and delivers it. In this Caſe, B. is 
dot Party to the ſaid Indenture ; ſo that B. 
cannot releaſe the Action brought upon this 
Indenture by A for that this is an Indenture 
Reciprocal between Parties of the one Part, 
and Parties of the other Part; in which 
Caſe no Obligation, Covenant or Grant, 
may be made with any that is not Party to 


the Deed, but where the Deed indented is 


not reciprocal, but without the Words, [be- 


tween, &.] as onmibus Chriſti fidelibus, &c. 


there an Obligation, Covenant or Grant, 
may be made to divers ſeveral Perſons. Cole 
2 Int. 673. 2 Lev. 74. 3 Lev. 139. | 


If Indentore of Charter-Par be meds 
| between A. and B. Owners of a Ship of the 
done Part, and C. and D. Merchants, of the 


other Part, and there are ſeveral Covenants 
of the one Part, and of the other, and 4. 
_y ſeals the-Indenture of the one 7 — 

as ot ee ud 294 e dats: ee 


— 
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14. Caſas. 
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C. and D. of the other Part but through the 


whole Indenture it is mentioned, That 4. 
and B. covenant with C. and D. and C. 
and D. covenant with A. and B. In this 
Caſe, A. and B. may join in an Action againſt 


C. and D. upon this Indenture, for Breach 


of a Covenant in the Deed, although that | 
B. never ſcaled the Deed, for he is Party to One, though 


the Deed, and C. and D. had ſealed to other be never din 


Part to B. as well as to A. Upon which the 
Action is brought. 2 Rol. Abr. Clement and — 
Harl. Hoe 1 5 | 
9. C. ſeiſed in Fee of a Meſſuage, and One Action 
poſſeſs d of a Leaſe for divers Years yet of Cy 
enduring, let to the Defendant for 10 Years, ffn mY 


4d Reverſions. 
and wherein the Defendant covenants to Re- 5 


ſeal the Deed. 


pair, and by a Deed he granted to the Plain- 


tiff the Reverſion in Fee, and by another 
Deed the Reverſion for Years. Now tho 
he hath Two Reverſions, the one in Fee, 


and the other for Years, granted by ſeveral 


Deeds, and at ſeveral Times, yet he ma 
have one Action of Covenant. Cro. Fac. 34 
Pyor and the Lady St. John. 2 Bulſt. 112. 

+ 360) Pi 08M ono 
If a Man demiſe Land to a Woman for 3, Baron on 
Years, and the Leſſor covenants with the a Leaſe to the 
Leſſee to repair the Houſes during the Term, Feme. 
the Wife takes Husband, and dies, the Hus- 
band ſhall haye Action of Covenant, as weill 
upon the Covenant in Law, on theſe Words, 
[Demiſe or Grant,] as upon expreſs Cove- 1 
r not oh - 19 229 
The ſame Law is of: a, Tenant, per Stat. By Tenant, 
Merch or Staple, or Elegit, of a Term, and by Statute or 
he to whom tlie Leaſe is ſold by force of any £8 
Execution, ſhall have Action of Covenant 
N 25 U 2 ON pigs in 


\ 
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in ſuch Caſe as a Thing annexed to the 


Land, although they come to it by AR in 


What Words 
amount to 
Debe or Co- 
venant. 


Law: 168. 7 > 

In Londen a Man ſhall have Covenant with- 
out Deed, by the Cuſtom, N. B. 146. 

Debt on an Obligation: The Words of 
the Obligation were, [I am content to give 
to W. 10 l. at Michaelmas, and 10 l. at Lady- 
Day:] It's a good Obligation, and amounts to 
as much as I promiſe to pay; and an Action 
of Covenant lies upon it, as well as Debt, 


at the Election of the Plaintiff ; And though 


the Action is 20 l. and the Declaration is 10 IJ. 


and 10 l. at Two ſeveral Days, yet it's — 


enough, and the Declaration well, purſuant 
to it. 3 Leon. 119. 135 1 
Debt for 15 . 18s. 6d. and declares on a 


Deed, reciting, That divers Suits were be- 


tween the Vicar of, &c. and the Plaintiff, 
touching a Modus Decimandi, which Modus 
concerns all the Pariſhioners. Defendant, a 
ä agrees, and promiſeth, with the 
laintiff, to pay his 1 Part of 
all Charges of the ſaid Suit, and other Suits 
touching this Matter; and that the Plaintiff 


had expended 350 l. and the Defendant's Share 


came to 15 J. 18s. And whereof he had No- 


tice, 6 licet requiſttus, had not paid it. Up- 


on non eft fuftum, Verdict pro Nuer. It was 
moved in Arreſt, that Debt lies not on 
this Agreement, it being not certain what 
the Sums to be paid ſhall be, but Covenant; 
but per Cur, for when the Damages which 


were at firſt uncertain, are by Averment re- 


duced to a Certainty, Debt lies as well as 


Covenant, 3 Lev. 429: Sanders and Mark. 


Qyer. | 
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Oyer. Vide Monſtre dis fur: 


In Action of Covenant, th Defendant de- 
mands no Oyer, but pleads, in Articulis illi 
ulterius comtinuetur, c. which, per Cur, is 
ill, and his ſhewitig the Counter-Part is 
not ſufficient, but the whole Itidenture ought 
to be in Court. 1 Keb. 513. Priefland verſits 


ed it was for Performance of Covenants, 
and that he hath performed all, not ſhewin 
forth the Indenture. Plaintiyf demurr 
Per Cur, he muſt ſet it forth, and gave this 
as a Rule in the Action depend ing. 1 Keb. 
415. 1 Sid. 97. Leus and Bal. ry 


Note, In Debt on Bond, for Performance 
of an Award or Covenants; if Money be 
awarded or covenanted to be paid of Va- 
lue, Special Bail is required: Otherwiſe, 
if it be to do any Act that is in it ſelf 
uncertain, as to have Trees, common Bail 
is only required. 1 Keb. 450, 


In what Caſe owe comer have Aion of Covenant, 
not being Party to the Deed. 1 


Debt on a Charter-Party, indented of 
Affreightment made by; Benly, Maſter, and 
Partener of a Ship; by which he, by the 
Conſent of Cooler, the other Part-Owner, 
let the Ship to the Defendants for a Voyage, 
and for which the Defendant covenants to 
pay ſuch Sum to Benly, as Maſter ; and cove- 
nants with the ſaid Buh, andalſo with the 
laid Cooker, to pay to Cooler 300 J. * for 
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The Law of Covenants. 


| Non-Payment, Cooker brings the Action. De- 


fendant demands Oyer of the Indenture ; 
which is entered thus, [ This Indenture Char- 
ter- Party witneſſeth, That Benly, Maſter, 
and Part-Owner of the Ship, with the Con- 
ſent of Cooker, the other Part- Owner, let the 
Ship, and then the Covenant's ut ſupra ;] and 
then the Defendant pleads, he only, and 
Benly were Parties, — ſealed and delivered 
the Charter-Party, and the Plaintiff was no 
Party. Plaintiff demurs, for this is not an 


Igndenture between the Parties, but all one 
as if a Deed-Poll; by which he may cove- 


nant with a Stranger, not being between 
Benly of the one Part, and the Defendant of 


the other Part; in which Caſe, none but 


who was Party might have brought an 
Action on the Deed: But here being as a 
Deed Poll, he may covenant with divers 
Perſons to do ſeveral Acts, for which each 
one ſeverally ſhall bring his Action. 2 Unt. 
673. Of this Opinion was all the Court. 


2 Lev. 74. Cooker and Child. Judgment pro 


Quer. 3 Keeble 94. Id. Caſus. 


In ſome Caſes a Stranger, to the Covenant, 
' ſhall maintain an Axtion againſ# the Cove- 


nantor. 


Iwo Coparceners made Partition, and one 


covenanted to acquit the other of a Suit, oc- 


_ caſioned by the Land ſo divided; che Cove- 


nantee aliened it: The Opinion in x 1»f. 
385. 4. That the Alienee, who is a Stranger 
to the Covenant, ſhall maintain an Action 

inſt the Covenantor, becauſe the Acquit- 


o p 
tal runs with the Land, ' + en 
1 F ; a WK ASS 043 VEN DI 8 3; F t231&4 


no / „ When 
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wy 


When the Action ſhall be brought. 


* 


Defendant by Bill ſealed, promiſed and 
agreed to pay to the Plaintiff Annuatim 5. 


859 


Br. Exec, 119. 4 | : | 5 

In Caſe of Covenant, for every Breach 
he ſhall have a new Action, as was held, 
per Car, in Taylor and Foſter's Caſe, 43 Eliz. 
B. R. and in Hugb's Caſe, Rep. 11, 12. 


e n 

d for 5. Years, at Two Payments in the Year ; On ſeveral 
d Covenant lies, if it be not paid the firit half Payments. 
d Year; aliter, in Bill of Debt. 3 Lev. 383. 

0 March and Freeman. : 7 

1. A. covenants with B. to pay him 100 J. 

e at 5 ſeveral Days; after the firſt Default, 

* Action of Covenant lies, for they are ſe- 

* veral in their Nature. 1 Inf. 292. B. 1 Cro. 

4 And there, if he bring Action after the 

n firſt Breach, he ſhall have Judgment and 

a Damages for the ſaid Breach; and at another 

8 Time, whenſoever there ſhall be another 

h Breach, he ſhall have a Scire fac on the ſaid 

I Judgment. Br. Sci fa, 218. oe 

t. if A. recover by Judgment upon a Com- 

5 poſition, which is Executory from Time 

5 to Time, there he ſhall have a Fieri fac of 

that which is incurred within the Year, 

„ and a Sci fac after. Cytoft, & c. 23 H. 8. 


1 
— 


E 
KL 
— 
. 
r 
n 
. 
5 


The Law of Covenants; 
Is what ſpecial Caſes bastle lies. 


Action of Covenant was brought, decla- 


ring upon a Deed, by which the Defendant 


affignavit & tranſpoſuit all the Money that 
ſhould be allowed by any Order of a foreign 

State to come to him in lieu of his Share 

in a foreign Ship ; It was moved, that the 

Action of Covenant would not lie, becauſe 

its neither an expreſs nor an implied Cove- 

Good Cove- nant :. Hales, it is -2 good Covenant againſt 


nant againſt the Party himſelf. If I will make a Leaſe 


the Party for Years, reſerving Rent, to a Stranger, 
— Action of Covenant will lie by the — 
to pay the Rent to a Stranger; and if it 
were an Aſſignment for Maintenance, it 
ought to be averred it is a Covenant ; it is all 
one as if he had covenanted, that he ſhould 
have all the Money that he ſhould receive 
for his Loſs in ſuch a Ship, 1 Mod. Rep. 113. 
Deering and Farrington, Judgment pro Quer, 
3 Keeble 304. id. Caſus. ; 


On a care It lies upon a Conceſſt of a Term in a Fine 


in a Fine of altho there is no Deed ; and this too again 
a Tem a- aFeme Covert, 1 Sid. 466, Wotton and Heale, 


— wü 66, x Lev. 301. 2 Sand. 177. & 


n. 2 Keb. 684. id. Ca. 
I C. recovers 10 l. againſt A. and B. comes 

to C. and ſaith, That if he will releaſe the 

10 l. to A. that he will be his Debtor ; and 

No Adtien of he accordingly releaſed the 10 l. to A. yet no 


Debt, becauſe Action of Debt lies, becauſe it ſounds in Co- 


it ſounds in 
Covenant. venant, 9 H. 5. 1 


7 


4. | 
In Covenant the Plaintiff declares, upon 


a Writing of the Defendant's Teſtator, ac- 
himſelf to be accountable to 


| knowledgin 
the Plainciff for whatever Money the * 
| | | | | — 
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tiff ſhould charge upon F. S. payable to Dy 
Sir Tho. Viner : Per Cur, it lies well, bein 
againſt Executors ; and had it been agai 


the Party himſelf, &c. no Notice is given Notice: 


if WW by the Plaintiff to F. S. who upon ſuch Bills 
at was to pay to Sir Tho. Viner, and it's not ne- 
n ceſſary, 1 Keb. 155. 1 Lev. 47. Brice and 
e c | 


2 Whereas the Defendant recovered againſt 
ſe him 7 l. 10s. and for Coſts and Damages, 
C- and upon that Judgment, the Plaintiff paid to 
{ him 7 /. and the Defendant made unto him a 
ſe IU Releaſe of that Judgment, and by his Deed 
T, covenanted, that he would: withdraw all 
Or Proceſs of Execution for that Debt ; that the 

it Defendant intending unjuſtly to vex him a- 

tf gainſt this Releaſe, and againft his Promiſe 
ill in the ſaid Writing, ſued a Ca ſa, by which he 

Id was arreſted and detained in Priſon. Decla- where 
ration is ill, he ought to have had an Action A Aton of 

3- IU of Covenant, and not an Aſumpſit, Cr. Fac. Covenentlics, 
"> bog. Ban and E. Guildy, Hob. 284. Grew ang 

| and Harrington. | 3 lt. 
Jo Scire fac on a Judgment, Defendant 
pleads, That before the Judgment and h 
ing the Suit, the Plaintiff covenanted with 
him by the Deed now ſhewed, That if he ob- 
tained Judgment, and the Defendant on 
S i ſuch a Day paid unto him 100 J. that he 
he would not ſue Execution, and the Judgment 
1d BF ſhould be void; and pleads, that he had paid 
10 i the 100 l. accordingly, and demanded Judg- 
0- I} ment. Plaintiff demurred. Per Cur, it is not Where Rs. 

any Plea, for he cannot make a Defeaſance medy muſt 

on of a judgment before it be given, and they be 2 Way 
c- I ſaid his Remedy is only by Writ of Covenant of Covenane, 
to upon his Indentuce, Cr. El. 837. Gage and Pl. * 
r Sburlend. „ eee 

ut 5 | * "edt . * 
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Debt was brought upon this Deed ; It is 
agreed, that C. ſhalt pay unto P. 700 J. for 

F. S. his Houſe and Lands in B. C. may have 
Covenant againſt P. if he doth not convey 

the Lands, 1 Sid. 423. Pordage and Cole, ſee 

Ray. 183. 1 Lev. 274. 1 Sanders 319. and 

2 Neale 54224. | * 
Adgainſt tbe A Writ of Covenant lies againſt the King's 
King's Leſſee. Leſſee upon a Patent of the King, tho there 
is not any Counterpart ſealed by the Leſſee, 

who is to be charged; Sir John Brett and 
Cumberland, Leſſee by Letters Patents, is bound 


to Covenants, and ſo is his Aſſignee, l Roll. 


Rep. 359. 3 Bulſt. 163. 2 Cro. 399. 
A Man TY a Lee for Years, with Ex- 
ception of divers Things, and that the Leſ- 
ſee ſhall have conveniens Lignum non ſucciden- 

do ſeu vendendo Arbores ; Leſſee cuts down 
Trees, Action of Covenant lies by the Lef- 
What ſhall be ſor, for it's a Covenant on Part of the Lef- 
mid a Cove- ſee becauſe this Law giveth him reaſonable 
nant of the Eftovers, and by this Covenant he abridgeth 
Leſſee, his Privilege, Marſh. p. 9. AEST ES of 
A Leaſe by Eſtoppel is a good Leaſe to 
ground this Action upon Eviction, and to 
craverſe that he was not poſſeſſed by Vertue 
of a Leaſe, is no Plea againſt the Leaſe by 
Indenture, which is an Eſtoppel without 
ſhewing a particular Cauſe, Cr. 2 73. Stile. 
and Herring. Vide Vaughan 118. Hayns and 
| Bickerſtaff. 8 N 20 
A Covenant upon a Charterparty for the 
Plead. Freight of a Ship; The Defendant pleaded, 
= that the Ship was loaded with French Goods, 
A Thing to which French Goods were' prohibited by Law 


be done at the to be imported. On Demurrer, ruled no Plea; 


| Como ofthe; for the Court were all of Opinion, If the 


after prohi- Thing to be done was lawful, at the Time 
bited per Sars. 4 | when 
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when the Defendant did enter into the Co- „ 
venant, tho it was afterward prohibited by 
Ack of Parliament, yet the Covenant is bind- 
ing, 3 Mod. 39. Braſon verſus Deane. N 

In Covenant the Plaintiff declared, That 
the Defendant demiſed to him an Houſe, | 
with the Uſe of a Pump, and he ſuffered it Uſe of a 
to be ſo out of Repair, that it became uſe- Pump. 
leſs, and covenants, that he ſhall enjoy di? 
miſſa Præmiſſa, and aſſigns a Breach that he 
ſuffered antliam prad' efſe fractam & totalit ſpo- 
lat. Defendant demurs. Reling, Mereton, 
and Rain ford, held, that the Action did lie, 
the Uſe of the Pump being Part of the Thing 
demiſed; which Words make a Covenant, D 
as in 4 Rep. Nokes's Caſe, 5 Rep. Spencer's Caſe.  '' 

If a Man let an Houſe, together with the 
Eſtovers to be taken of the Wood of the Leſ- 
ſor, and afterwards the Wood is ſtubbed up, 
Covenant lies for the Leſſee. If a Parſon 
makes a Leaſe, and then reſigns, he is liable 
to covenant; and in this Caſe the Leſſee 
would be at a Miſchief, for he ſhould be a 
Treſpaſſer to enter and repair it, and this is 
an Ouſter as much as may be, where the 
Leſſee is poſſeſs d. Twiſden fortiter contra, he 
may have Action on his Caſe, and ſo Reme- 
dy for his Damages; and he ſaid he might 
enter and repair, quando aliquis concedit, 8c. 
He ſaid he never met with a Caſe where Co- 
venant would lie but upon an actual Ouſterr 
either by a Stranger, who had an Eigne Ti- 
tle, or by the Leſſor himſelf: This is Non- 
feaſance, and ſo he differenced it from the 
Caſe of Eſtovers, which was an actual Torr: 
In Covenant upon an Ouſter of a Term, if 
it be not incurred, Judgment muſt be to re- 
cover the Term it ſelf, Firzh, Na. Br. 140 

whic 


324 The Law of Tovenants. | 
which cannot be in this Caſe, for the Sheriff 
cannot put him into the Uſe of a Pump, 
1 Ventr. 26. 44. Pomfret and Rycroft ; Judg- 
and 321. I Sid. 429, 


ment pro Quer. 1 5 
2 Keeble 505. id. Caſus. 


In what Caſes Covenant doth mad ies: 
of _ One made a Leaſe for Six Years ; and L ef. 


| — — ſor covenants, That if he were diſpoſed to 


leaſe the ſaid Lands after the Expiration of 
the ſaid Term of Six Years, that the Leſſee 
ſhould have the Refuſal of it. Leſſor within 
the Six Years makes a Leaſe thereof to J. S. 
for 21 Years, to commence preſently. Per 


Covenant not Cur, the Covenant is not broken, becauſe it's 


broken, be- out of the Words of the Covenant, Godb. 335. 
_ _ 2 Rol. Rep. 332. Walter and Mountague. 
the Wor One covenants to cauſe a Statute to be 


cancelled, and the fame to be vacated up- | 


on the Payment of 10 J. before ſuch a Day, 
and at the Day he tendered the Statute to 
be cancelled, &c. but before that Time he 
had ſued Execution on the Statute. The. ſu- 


ing of Execution before the Day is a Breach - 


of Covenant, and an Action hes, for after 
Execution he cannot N N 

Wh in the ſame Plight; yet an Action o ve- 
Adion of Co- nant dp not lie in this Caſe, but an Action 


venant lies on the Caſe, in as much as the Words before 


not, but an are Words of Defeaſance, and in the Preſent 
=m_ onthe Tence, and a preſent Thin to be done; as if 
a Covenant be to ſtand ſeiſed to Uſes, or 
chat one ſhall enjoy ſuch a Deed, no Action 
of Covenant lies, 1 Sid. p. 43. Robinſon and 


Ampts, 1 Keb. 103, 118. Raymend. 25. | 
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The Law of Covenants: 303 
Tf a Man covenant to grant ſuch Eſtate to Covenant to 
| his Wife; or to leave her worth ſo much Mo- grant ſuch 

| ney if ſhe ſurvive him; if ſhe dies before Efate co his 


him the Covenant is not broken, tho he did bg” | 
not make ſuch Grant, 2 Mod. 201! ſote him. 


Covenant upon the Receipt of 100 J. to 
give Acquittance, and to enter into Bond, &c. 
no Covenant lies if the Defendant refuſe to 
receive it, for it is at his Election, Stiles Rep. 
481. London ard Craven” n. 
Tenant for Life lets the Lands for Years 
by Indenture, thus: I give, grant, bargain, 
and ſell my Intereſt in (ud Lands for Twenty 
| Nears, to bold the ſatne in fuch Manner and Form 
as I my ſelf held the ſame Tenant for Life 
died within the Term, he in the Reverſion 
entered, and Leſſee brought Action of Co- RE 
venant; it lies not, for the Warranty in Law Warranty in 
cannot extend to the Plaintiff, he being not Law not ex- 
Leſſee, but Aſſignee; but if it did, yet now tende io Aſ- 
it is determined with the Eſtate of the Te. ſignee. 
nant pro Life; ſo if Tenant in Tail make 
fuch a Leaſe and die without Iſſue, 1 Leon. 
u- 179. Cheyny and Langh, 3 Cro. 157. 1 
| 0 
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ch Dame Say let an Houſe, and Barn, and 
er Land to Cowper for Years, rendring Rent; 
ite Couper by Deed afligris his Term to Pollard; 
e- Pollard covenants to ſave the ſaid Cowper 
on harmleſs of all Covenants, Agreements, and 
Ire Payments, in the ſaid firſt Indenture o 


ent Leaſe : Pollard lets for a Year the ſaid Barn 

s if to Cowper, who put Hay in it, and after 

or grants the Barn and Hay to one Barber, and Covenant ex. 

ion covenanted to warrant it. Dame Say diſtreins tends not to 

and the Hay. Cowper brought Covenant. Pera lawful Di- 
Cur, the Action lies not. Hay in a Barn ſtreſs, or tor- 
eannot be diſtreined for Rent no more than ou At». 

Shocks of Corn; but CF were in a Cart, 


aliter: 
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The Law of Covenants. 
aliter ; and i the Diſtreſs is unlawful, the Co- 
venant ſhall not extend to it, for it extends 
not to tortieus Incumbrances, Jones Rep. 197. 
Cowper and Pollard. 3 1 

ebt on Bond for Performance of all Co- 
venants, Payments, Cc. in Indenture of 
Leaſe, wherein the Defendant, for and in 
Conſideration of 400 J. lent him by the 
Plaintiff, granted the Land to him for Forty 
nine Years, if G. ſo long live, provided if 
pay 60 I. per Annum quarterly, during the 
ife of C. or ſhall within Two Years after 
his Death pay the 400 J. to the Plaintiff, 
then the Indenture to be void, and a Clauſe 
of Re- entry for Non-payment. Defendant 
Lies not on a pleads Performance; Breach aſſigned was, 
Proviſo,there That 30 J. for half a Year was not paid at 
n ſuch a Time, during the Life of G. Defen- 


preſs Cove. 


nant to pay dant demurs, for that the Breach was not 


the Money. well aſſigned, becauſe there is no Covenant 


to pay the Money, only by a Claufe Liberty 

is given to re-enter for Non- payment. Per 

Car , this Action will not lie, it being only a 

Proviſo, and there being no expreſs Cove- 

nant, and therefore no Breach can be aſ- 

ſigned, 2 Mod. 36. | | 

Covenant lies Where the Words are Words of Defea- 
noton Words ſance, and in the preſent Tenſe, and a pre- 
ee in ſent Thing to. he done, Covenant lies not, 
the preſent but Action on the Caſe; as Covenant to 
Tenſe. Rand ſeiſed to an Uſe, or that one ſhall en- 
joy ſuch a Deed, 1 Sid. 48. Robinſon and 

- Amopts, for this Action will never lie upon 

a Covenant, but upon ſuch a Covenant as 
is, to do a Thing hereafter, or that a Thing 
bath heretofore been done, and not when it 
te is for a Thing preſent; as when A. doth co- 
venant with B. that his black Horſe ſhall be 


for 
* 


bk 


and the Uſes will not riſe by Law wo 
Caſe no Action will lie upon this Covenant,” = 


r i bedhe. bob ; 


The Law of Covenrits. 


for ever after the Horſe of B. This is no good 


Covenant to give the Horſe to B. or to give 


him Action of Covenant for him, but A. may 
keep him ſtill notwithſtanding; but there is 


a Difference: If the Covenant be future, as 
where one doth govenant with another, that, 


in Conſideration of a Marriage, his Lands 
ſhall-deſcend'or remain to his Son and Heir 
apparent, and the Heirs of his Body on the 
Body of his Wife; if the Uſes do not ſo riſe, 


the Covenantee may have a Writ of Cove- 
nant againſt the Covenantor, Pls. 307, 308. 


But if the Covenant be in preſenti, as that a 


Man and his Heirs from henceforth ſhall 
ſtand and be ſeiſed to ſuch and fuch Uſes, 
in ſuck 
for this Action will never lie upon any Co- 
venant, but upon ſuch a Covenant as is either 


or hath heretofore been done. 


to do a Thing hereafter, or that a Thing is 
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20 
wy 2. 3 . C | „ 
Aeinſt Infant. Vid. Apprentices. 
Againſt Under-Tenants. Vid. Afigument: 


Art's FT ies upon [Conceſ?] of a Term in a Fine, 
— Co- altho' there is no Deed, and this too a- 
vert upon a gainſt a Feme Covert, 1 Sid. 466. Motton and 
Conc: ſis of 4 Hele. Dec. a - #70 Y . 1 fe bl ; 7 4 g N 1 ; 3 ö 
OO It lies againſt. Leſſee, of the King by Let- 
gr ei ters Patents, tho there is not any Counter- 
King, 35 no part ſealed by the Leſſee, Sir Jobn Brett and- 


2h. Vid. Aſienment, Devant, & 


. 
' * 2 


e 


* 


— » 


Cumberland Caſe, 2 Rol. Rep. 3 59. Deve _ 
—_—— Jinn original Covenant by the King, 
Diverſity be- there Relief lies upon and againſt all that 


tween origi- 1 , pp 
ner Covenant Claim under him, becauſe it was originally 


by the King, in the King by his own Contract; but where 
and where Covenants are veſted in the King as a pub- 


Covenants lick Truſtee, no Remedy lies againſt him, as 
are veſted in - 


; there does upon original Covenant by the 
publik. 1 King, upon the Behalf, and for the Uſe and 
Truſtee. Benefit of another Perſon, Hardr. 373. Vid. 

PL B7« i. 3 | 120 

inſt It lies againſt a Corporation. If a Corpo- 

— BY ration covenant not to take Toll, and their 
common Officer appointed for that Purpoſe 
doth take it, this is a Breach of the Co- 


venant, 43 Ed. 3. 17. 


» 


Tf 


' 


The Law of Cobenants. 30g 
If a Feoffment or Leaſe be made to Two, Leaſe witn 
or to a Man and his Wife, and there are di“ Corenants to 
vers Covenants in the Deed to be performed e a 
on the Part of the Feoffees or Leſſees, and 3 — 
one of them doth not ſeal, or the Wife doth of the Eſtate, 
not ſeal during the Coverture, and he or ſhe and occupies 
that doth not ſeal, doth notwithſtanding ac- the Land. 
cept of the Eſtate, and 'vecapy the Lands 
conveyed or demiſed : Im theſe Caſes, as 
touching all inherent Covenants as for Pay- + 
ment of Rent, and the Neceſſaries thereof, 
as Clauſes of Diſtreſs of Re-entry, of Nomine 
Penæ, Reparations; and the like, they are 
bound by the Covenants as much as if they 
do ſeal the Deed. So, e 
If a Leaſe be made to A. for Years, or 
| Life, the Remainder to FJ. S. in Fee, and 
| there is a Rent reſerved, or there be divers 
Covenants on the Parts of the Grantees, and 
F. S. doth never ſeal the Deed or Counter- 
part ; yet if in this Caſe he accept the E- 
| ſtate after the Death of A. he muſt pay the 
Rent, and perform all the Covenants" that 
are inherent, 1 Bit. 231. = 
If an Indenture be made between A. of the In what Ca- 
one Part, and B. and C. of the other Part, ſes he that 
and therein there is a Leaſe made by A, to Rate“ on 
B. and C. on certain Condition, and B. and he * 
C. are bound to A. by the Indenture in 20 J. ſhall be 
2 the Condition, and B. only doth bound by the 
ſeal the Deed, and not C. yet in this Caſe, if Covenants. 
C. accept of the Eſtate, he is bound by the | 
Covenants, and one of them cannot be ſued 
without the other, Tranſit terra cum onere, Et 
qui ſentit commodum, & c. 
If a Man covenant for him and his Heirs, 
to do any Thing whatſoever, hereby his 


Heirs are bound, 5 * 17. 2 
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daft che 


Feme cover 
nant not co 
commit 
Waſte; Ba- 
ron dies, no 
Action lies 
againſt her. 


Covenant  / 


| from any elder Title * from the Leſſor. 
Baron and 


If the Leſſee for Years be ouſted by 
other than the Heir himſelf, no Action of Co, 
venant will lie againſt the Heir, or be ouſted 


If I makeaLeaſe to Baron and Feme, and 
they covenant to do no- Waſte, or to repair 
Houſes, and the Husband dies, and the Wife 
ſurvives and holdeth it ; if the Wife commit 
Waſte,or do not repair the Houſes,no Action 
lies againſt her; but in ſuch Caſe the Wife 
is tied to pay Rent, or to perform a Condi- 
tion made on the Part of the Leſſor, but not 
to obſerve or perform the Covenant of the 


Leſſee, I Brownl. 3. 31. 


| The Law of Covenants: = 


CHAP. XXXVI. 


Ne is Ade of Ge, or we. Vid. 


Covenant, joint and ſeveral, — 


* 
+ «2 4 
i } 1 


THE Defendant covenanted, that he 


1 would not agree for taking the Farm 
of the Exciſe of Beer and Ale for the Coun- 


ty of 77k, without the Conſent of the Plain- 


tiff and another; and the Plaintiff alone 


brought this Action of Covenant, and afligns 
for Breach, the Defendant's agreeing for the 
ſaid Exciſe without his Conſent, and had 


Verdict. Per Cur, here was no joint Intereſt, S. veral Inte- 
but that each of the Covenantees might reſts. | 


maintain an Action for his particular Dama- 
gs, otherwiſe one of them might be reme- 

ileſs : For ſuppoſe one of them had giyen 
his Conſent that the Defendant ſhould farm 


the Exciſe, and had ſecretly received _ | 


Recompence for ſo doing, is it reaſonab 


that the other ſhould loſe his Remedy, who 


Floyd. Vide this Caſe, 3 Reb. 638, 


never did conſent? 2 Mod. 82. Wilkinſon and 


311 


Two Tenants in Common bring 'Cove- T. nant in 
nant againſt Leſſee for Vears, for not re- Common, 
pairing the Thing demiſed; and whether where muſt 
they oughe to ſever or join, was the Que; Jain in 


ſtion. And per Cur, they ought to join, b 
cauſe it is a perſonal Action, Litt. Sect. 31 f, 


312. tho' it ſavour of the Realty, i. e. tho 


the Thing of which, (viz.) the Houſe is in 

the Realty, yet the Action is not ſo; it is a 

Covenant and concerns the Profits, and the 
wy | X 4 FE mu 


_ Covenant. 


Tenants in 

Common of 

a Reverſion 
join. 


Covenant 
with Three, 
& quolibet 
corum. 


312 


The Law of Covenants. 
muſt join, Ray. 80. Kitchin and Knight verſus 
Buckley, Vid. 1 Lev. 109. meſme Cale, 1 Keb, 


565, 572. mefme Cafe. 


A Leaſe is made for Years, and Leſſee co- 
venants to repair, after which Leſſor ſells the 
Reverſion of one Part to A. and of the other 


Part to B. and they Two join in Action of 
Covenant for not repairing of the Houſe : 


It was moved in Arreſt of Judgment, That 
this Action ſounds in the Realty, and there- 
fore they ought not co join, but ought to ſe- 
ver. 2. That this Action of Covenant does 
not lie for the Aſſignees in this Caſe, becauſe 
the Leſſee only covenants with the Leſſor 
and his Heirs, and not with his Aſſignees, as 
the Plaintiff 's are in this Caſg. But per Cur, 
As for the firſt Exception, Littletons Text 


Warrants that they may join in Action of 

©. Goyenant, becauſe its a Perſonal Action. 

& fo/bgnee may maintain Covenant in this 
Cale 


without being named, 1 Sid. 157. 


| Kitchin and Compton, 1 Lev. 109. 


Indenture Tripartite between Three, A. 
was one of them, and he coyenanted with 
them & quolibet corum ; and the Covenant 
was, That the Land he had aliened to one 
of them was free from all Incumbrances, and 


he to whom the Limitacion of the Land was, 


brought a Writ, of Covenant ſole. Per Cur, 
Covenant did not lie by one of them only, 
ut ought to be brought by both, notwith- 
5 Rep. 18. ö. 


ſtanding, 6 El. 2. Br. Covenant 49. judged in 
the Erebeguer- Chamber, 2 Leon. 5. 47. 3 Leon. 
160. meſme Caſe, Beckworth's Cale. 


Joint Aion © The Plaintiff. had the Reverſion of Two 


on Two Re- 
verſions. 


Houſes, one in Fee, and the other for Years, 
with Covenant for Reparation of both Hou- 
ſes, and he ſhall, have a Joint Action for 

455 | . * , both, 


The Law of Covenants. 313 
both, 1 Brownl. þ. 20. Pyot verſus Lord St. Fobn, 
Cr. Fac. 129. . 47-4 * 
: — of Covenants between Two of 
the one Part, and one Tate of the other Part; 
and amongſt other Covenants, one was: It is 
agreed between the Parties, That Tate ſhall 
enter into a Bond to pay Rolls (who waz 
one of the Two of the other Part) 1601. by 
ſuch a Day, which was not paid: Rolls dies, 
and Rolls the Plaintiff taxes Adminiſtration, 
and brought Covenant againſt Tate, for Non- 
pay ment of the 160 J. to Rolls in his Life- 
time. Per Cur”, it doth not lie, for tho' the Survivor 
Monies were to be paid to Rolls who is ny | 
dead, yet he which ſurvives, and is Party to „enant, and 
the Indenture, ought to have the Covenant ; nor he to 
as in Bond made to Three, to pay Money to whom the 
one of them, all ought to join in the Suit, Mes to. 
for they are all as one Obligee ; and if he 
which ought to have the Money dies, the 
other Two ought to ſue, tho' they have no 
Intereſt in the Money, Tel. 197. Rolls and 
Yate. Convent & apreeat eſt between the Par- 
ties; it is a Joint Covenant, and they ought 
to join in Covenant, 5 Rep. 19. Slingby's 
Caſe. en | on 
If Indentures of Charterparty be made be- One who is. 
' tween A. and B. Owners of a Ship of the one Part 3 
Part, and C. and D. Merchants of the other (yer feed. 
Part, and there are ſeveral Covenants on may join in 
the one Part and of the other; and A. only Action of 
ſeals the Indenture of the one Part, and C. Covenant. 
and D. on the other Part; but in all the In- | 
denture it is mentioned, that A. and B cove- 
) nant with C. and D. and C. and D. covenant 
5 with A. and B. In this Caſe A. and B. may 
y 


C CI. CAS. TOS. WO TPO +" PR IT 


join in Action of Covenant againſt C. and D. 
on this Indenture for Breach of Covenant, 


31 The Lawof Covenants. 
tho' B. never ſealed the Deed, for he is Par- 


ty to the Deed, and C. and D. had ſealed the 


other Part to B. as well as to A. upon which 
the Action is brought, 2 Rol. Abr. 22. Clement 
Action of Covenant not to receive any 
Sums above 100 J. but that all ſuch Sums 
ſhould be paid to Hinton; this was an Inden- 


ture Tripartite, and one Breach is aſſigned 


in receiving Money on Brandy, Wines, Prize) 

on the Joint Stock, for which the other 

ſhould have joined; as is 5 Rep. 18. to which 

the Court agreed, albeit there were a Co- 
venant in the Deed, that there ſhould be no 
Survivorſhip, and the Third Party is dead. 
Joinder in It was objected, the Plaintiff is an Admini- 
Action, be · ſtrator of one of the Parties, and ſo cannot 
cauſe of a./- join; alſo this is no Joint Covenant to them 
Joint Stock, firſt, but only with either of them: But by 


--— "qa Keling C. J. the Expoſition muſt be on the 


whole Deed , which expreſly mentions a 
Joint Stock, and the Trade Joint, per Cur, 
2 Keb. 338, 339, 347. Eccleſton and Clypſham, 

| & 1 Sanders 153. | 
Reverſiom Queen Elizabeth makes a Leaſe for Thirty 
granted to one Years, of Mills, and grants the Rever- 
Baron Lane ſion to Baron and Feme; Leſſee covenants to 
27 ran repair, Baron Sole brings the Action of Co- 
* — venant, and good; becauſe ir is good at 
Tommon Law, and it is not brought upon 
the Stat. 32 H. 8. c. 34. It is a Covenant for 
+2... Reparations, and the Aſſignee ſhall have Ad- 
vantage at Common Law, 5 e ee 
Caſe, x Rol. Rep. 359. Brett and Cumberland, 
2 Rui. Rep. 63. 2 Gro. 399. C'eſt C. Dev'. 
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In Action of 8 _ Pla 5 _ 
joinly, on Covenant made join ſe- hath Judg. 
— - if the Plaintiff hath ho udgment _ againſt 
againſt one by Default, and be barred a- fink, and is 

ainſt the other; on Plea pleaded, he is barred agaiaſt 
arred as to both, and ſo in all Acions the other on 
where of Neceſſity they muſt be joined, as Plea; be is 
in Debt, Detinue : Aliter in Treſpaſs. One barred as to 


Defendant having pleaded Covenants per- 
formed and 9 — for him, here it appeärs as 
the Plaintiff hath no Cauſe of Action againſt 
any, 1 Keb. 284. 1 Sid. 76. Boulter againſt 
Ford and Harris, 1 Lev. 144. 

In Action of Covenant againſt Two Judgment 
joinly, on Covenant made jointly and ſeve- againſt one 
verally ; If the Plaintiff hath Judgment a+ by 3 
gainſt one by Default, and be barred againſt p;., againſt 
the other; on Plea pleaded he is barred as to the other. 
both. March 103. Pl. 126. Stiles 5. PI. 9. 

2 Cr. 134. and ſo in all Actions where of Ne. 

ceflity they muſt be joined, as in Debt, De- 

tinue : Contra, in Treſpaſs, or the like. And 

tho? the Labour to build = Houle were ſe- 

veral, yet the Matter being contained in the 

Deed, is joint; but when the Joinder is only 

on delictum, as Two N in Service of J. S. 

if one do not, the Plaintiff may recover a- 

gainſt him alone. By 2 DC is the 

one, Defendant. having pleaded Covenants, 

and found for him, here it appears the Plain- 

tiff has no Cauſe of Action, againſt any ; 

which the Court Nn alſo, Stiles 57, Pl. 

124. In a Writ of Conſpiracy. againſt Two, 

one confeſſeth, and the other pleads; and 

t is found he did not conſpire, which is 

ound for him, both are hereby diſcharged, 
which the Court and Bar agreed, 1 Reb. 284. 
Sd 76, Boulter againſt Ford and mo. 1 


both, and 
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Is Where the Aion 6 wende ſeall be laid or 
i | . rough . Vid. Tival. | | 
3 Privies in 1 H E Aalen of Ooveriitit being bran 
Un — | by the Parties that are privy in the firſt 
14 c Contract, it's in the Plaintiff's Election to 
ils bring the Action where the Land lies, or 
= where the Covenant was made; but when 
| Iſſue is joined on a Special local Breach, che 
 Venire muſt be of that Place according to the 
Iſſue, altho the Plaintiff hath Liberty to lay 
his Action where he will; as r'Sid. 15). Gil- 
bert and Martin, & 1 Lev. 114. Covenant 
on Leaſe. in O. in Com Hampt' of an Houſe in 
B. in Berks, and Iſſue taken on non 11 re epi 
con ventionem, and the Viſne is from O. 100 i 
ſo Cr. Fac. 446. Breach for not repairing 
cannot be laid where the Leaſe was made, 
5 but where the Land lies; alſo this is a ſpecial 
= "Tort, and not grounded on the Contract: 
i 5 And by the Rules of the Couft, the Vente 
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= sac ſhall be ſpecial to the Place of the Breach, | er 
[i and not where the Action is, unleſs ſpecially ur 
drawn to another Place hy Plea. 85 


Leſſee for Years of Laniſs in are en 
rendring Rent, rhe the Leſſor grants and aligns I ſh 


the Reverſion to the Plaint; a F, and he brings D. 
Covenant in B. R. and lays his Action in 
London, and affigns a Breach in Non- Pay- ¶ po 
ment of the Rent. The Defendant Leſſee S- 
pleads he ſurrendered, and found ag aint in 
him in London. Per Cur, The Action is Cl na 
brought, becauſe the Stat. 32 H. 8. c. 34. Pi th; 
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the Aſſignee of the Reverſion in the ſame 
Plight and Stead that the Leſſor himſelf was 


as to the Action of Covenant; and it is clear Diverſity be. 


the Leſſor might have brought his Action in Re — 


what Court he pleaſeth, for the Statute had 

made this Choſe in Action aſſignable; NG 

if it had been Debt for Rent brought in a the Viſne. 

foreign County, it had been ill, becauſe this 

was annexed to the Reverſion at the Com- 

mon Law, and to be brought only where the 

Land lies, and not elſewhere without Perſo- 

nal Contract; but the Reaſon of Perſonal 

Contract is not extended to the Caſe of Co- 

venant, but theſe by the Statute are transfer - 57. 32 K. B. 

red as amply as the King might transfer any .. 34. explai- 
ung in Aion : And therefore in Kitchin ned. 

and Buckley's Caſe, 1 Sid. 401, 402. where in 

Covenant it appears, that one Plaintiff had 

one Moiety of the Reverſion, and the other 

Plaintiff the other Moiety, the Action is 

well brought; but in Debt they may not join 

Covenant in London for not repairing Hedges, 

and not plowing Land in Com Hartford, and 

upon Nil dicit, a Writ awarded to the She- 


riffs of London, to enquire of Damages, and Enquiry or 


not to the Sheriff of Harifordſbire, and well Damages 


enough, becauſe; the Covenant is founded where the | 

upon a Writing made in London, Cr. Fac. 4 2. made 

Swah and M . ]³· A be, 
Alledging the Breach in another County 
all not remove the Action, 2 Sid. 118. 

111. 7 oi oi io. 
But Covenant Was brought in London, ſup- 

poſing the Place of Demiſe apud Parochiam 

Sanfte Marie de Bow in Lond, of a Meſſuage 

in D. in Com Surrey, and thereupon a Cove- 

nant to repair. the Houſes, and alledgeth, 

that apud Lond' in Paroch, &c. he gy” 
che 


18 

4 . * 3 
7 ' 
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'The Law of Covenants. 
the Houſes to decay. Plaintiff demurs on 2 
Vitious Bar pleaded, and ic was ſhewed in 


len Exception to the Count, that this Breach is 


of a Matter Local, and not Tranſitory, and 
is not in this Caſe well aſſigned, and of that 
Opinion was the Court; "of the Plaintiff 
diſcontinued his Suit, and began De novo, 
Cr. Fac. 446. Shiers and Bretton, 1 Lev. 114. 


\ and Martin, yet ſee 3 Lev. 394. Hum; 


. — of Reverſion brought a Writ of 

Covenant againft the 2 for Years for 
Non-paymene of Rent; Queſtion is 

n et ink wo be bar wh ere the Leaſe 
zs alledged to be wo of wha the Land 
Stat. 33 H. 8. lies ? Stat. 32 H. 8. c. 34. which gives the 
. explai· Action of Covenant to * Aſſi of the 
Reverſion, faith, that they ſhall have ſuch 
Actions in like Manner as the Leſſors ſhonld 

have had. Now if it had been 1 by 

the Leſſor it had been Tranſitory, and ſo in 


Caſe of Aſſignment by Commiſſioners of 


Bankrupts, d Affi n 8-7 the Commiſſio- 
ners ſhaft brin as the Firſt Creditor 
Aſſignment ſhould have done : Bur on the other Side it 


of Alien, was ſaid, that Statute ſhall not be intended to 


by Vertue of 
allign it as a bare Thing in Action, but to 
3 — knit it to the Reverſion, and the ſame Reme- 


Aſſigment of 4 285 ame Remedy in Subftance ; and in 


Debt, by of tlie Bankrupts ec the Contra 7 
Oo _ 72 gned, 1 Ventr. p . and 
Bankrupts. Lev. 29. 1h 401 . „ 237. 0 | 
en dag 
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| CHAP: XXXVEL | 
hat Who ſhall have Covenants. 


of Covenantee aliened. Per Coke, the Alienee, 
who is à Stranger te 


ind Land, 4 Mod. 75. 


t. T W O Coparceners made Partition, and 
the one covenanted to acquit the other 
of a Suit occaſioned by che Land ſo divided. 


to the Covenant, ſhall 
+. maintain an Action againſt the Covenan- 
af. dbor, becauſe the Acquittal runs with the 


th Leaſe by a Parſ and A. and B. Church- - 
a wardens of St. Dunfaxs, and covenant not to. 


wid building an Houſe of Office. Judgment per 


Default pro Quer, but ſtayed, becauſe they 
by do not edge a Cuſtom to Leaſe as 2 


build on the Lands let; Breach aſſigned in 


ä of Corporation, and they ſhall not be intended 
To. a Corporation, nor. averred that they were 


; Church-wardens at the Time of the Leaſe, 
or ; Keb. 811. Sherlock's Cale. 


: 8 Covenant made to Baron and Feme, the 
1265 Husband alone may bring the Action, 2 Mod. 
, 217. Beaver and Laine. 5 


Wpreſly named; as if A. covenant with B. (not 
naming the Executor or Adminiſtrator of 


de not done, and B. die, his Executor or 
AP. nant; ſo if A. covenant with B. to pay to B. 


FF. at Eaſter following, and do not ſay, [Or 
5 F l | 240 


Executors and Adminiſtrators ſhall take Brought by 
Advantage of all inherent Covenants made Executors, 
with the Deceaſed, altho' they are not ex- tho net 


named. 


3.) to do a Thing to B. or for him, and it 


\dminiſtractor may have Action of Cove- 


300 The Lum df Codenants. 
to his Executors, or Adminiſtrators ; ] if B. 
dies before Eater, his Executors or Admini- 
ftrators may have Action of Covenant, or of 
Debt, if the 5 J. be not paid to them at 
Eaſter, 5 Rep. 17. Diel 112. 271. Hob. 145. 


Corporation. Action of Covenant lies for one Corpora- 


tion againſt another. 


Lſtoppel. If Leſſee for Years by Eſtoppel grant over 


his Term, the Aſſignee ſhall not have Cove- 
nant, becauſe he had nothing in the Land 

but only an Eſtoppel. FLEE 
If a Feoffment be made in Fee, and the 
Feoffor covenants to warrant the Land to the 
Heirs. Feoffee and his Heirs, the Heir of the Feof- 

| fee ſhall take Advantage of this, Dier 338. 
Heirs, where If A. B. and C. have Lands in Coparceary, 
to bring the and they purchaſe other Lands in Fee, and 
AQion. they covenant each to other, his Heirs and 
Aſſigns, to make ſuch Conveyance to the 
Heir of him that dies firſt of a Third Part, 
as he ſhall deviſe : in this Caſe, the Heir, and 
not the Executor, ſhall take Advantage of the 

Covenant, Dier 337, 338. | 


Baron 
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7 a * Wo . 
4 5 b ; 1 + 

6 * g * * a. 4 1 

oy { . 1 * 33 Ne - % * * . 7 1 vs 3 1 
r B 11 * 
5 Baron an n . 
. * p 19 4 3 Gy) F » 5 
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at 3 £ % a _ | | A ir te . * + * 41 
- AReverſion is granted ta Baron andFeme, 
4 2 8 ; 4 HI. ; and daf 1 | 

and to rhe Heirs of the, Husband, and after 


— 


2 Covenant is broken by the Leſſee: Baron 
r Fels may fling the Arne ende 


e. Damages ſole are to be recovered, there the 
nd Husband only ſhall have the Action, 1 Rol. 
Rep. 3 59. Bret and Comberland, 1 Rol. Abr. 348. 
he contra, 2 Mos. . 4 
* © Leaſe for Years to Baron and Feme, the 
of: Leſſor ouſts them; they may join in Cove- 
nant, becauſe after the Death' of the Baron 
„dme ſhall have the Term, if he grants it not 
a over, Pl. 11. upon the Covenant in Law, 


nd I Rep. 17. Dier 257. "+ I 1 55 
he Where Baron and Feme muſt join in the. | 
r Aion as Aſſignees, Jones 496, Midlemore and | 

d Goodale, & 1 Cr. Car. 505. 5 | 


he Action of Covenant lies againſt a Feme 
; upon a Warranty by her and her Husband, 
annexed to an Eſtate for Years in a Fine, 
2 Sand. 180. after the Barons Death, and 
when Warranty is annexed to an Eſtate for 
2 70 Years, in a Fine, it is only a Covenant for 
Damages in the Perſonal Lien. 


—  ——— — — := — — — — — . 
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Covenant brought by Executors, and where by 
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By Common Law, Executor (although 
he is not named) ſhall have Action of Cove- 
nant in all Caſes, becauſe he is Privy, and 
3 Party, for he repreſents the Per- 
on of the Teſtator. 1 F. 208. b. and 
more than the Heir. . 209. 32. 


And this upon a Covenant in Fact, or a 
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Covenant in Law. 8 3 
And upon Covenant inherent that con- 
cerns the Land, and upon a collateral: Co- 
venant, and upon a Perſonal Covenant, Exe- 
| cutors ſhall have Action of Covenant, for 
„ Breach of a Covenant made to the Teſtator. 

WY Regiſt. 165. Br. Exec 16. 


| Executors fhall have a Covenant, on a 
4M Covenant to the Teſtator, for a Perſonal 
1 JJJ!’ͤ!!!!!b. ox .EES 
1 Upon Covenant, That my Executors ſhall 
148 ay 10 J. Debt, doth not lie againſt them, 
I ecauſe the Teſtator was not - hat but. 


„ Covenant lies there: But if Covenant to pay. 
| to you 10 l. Debt lies againſt me, per Cur, 
9 2 & 33 Hir. and in Perot and Auftins WW 
. . adn, nl 
1 | If A. covenant with B. to pay to him 1000 J. 
j j at Michaelmas, and does not ſay to his Exe- 
1. cutors, A. dies before Michaelmas, his Execu- 1 
1 tor may have Action of Covenant againſt f 
3 B. for the laid 1000 J 2s is admirred in Per i | 
, 112 6. | 

I | | Frecuton of an Aſſignee ſhall have Action 
|} of Covenant, for the ſame Right which was 
03 2 * 88 comes to his Executors. iW 
; : 5 Rep. 17, b. 3 

\ WE: bs Bond | / 


o © 27 tel 


J 5 A OD. 2-4 


— 


The Law of Covenants; 53 


Executor, a d not his Heir, ſhall have Debt: 
upon it. F. N. B. 120. 192.03 ö HDYE i111 nein g 
The ſame Law of Adminiſtrators as Exe - | 


cutors. 47 1! | rl 34 -. "= 
47 CCC 
inbere the Heir ſhall take Advantage f a: 
1 | Covenant. Doi tf Ys imm 


If A. B. and C. have Lands in Parcenary, 


and purchaſe other Lands in Fee, and they 


m_—_ each to th N his Heirs 

1 | ns, to ma CE UC Onvey ACC. to. 
the Heirs of him who ſhall: die fil, of a 
Third Part as he ſhall deviſe here, the Heir, 
and not the Executor, ſhall take Advantage 
of this Covenant. Rep. 17. 
Action of Covenant was 1 by A. 
Executor of B. againſt C. upon Articlés of 
Covenant, upon a Deed made between, A. 
and C. in which the Plaintiff declaces upon 
the Deed, and ſhews the Deed at large; i 
which is recited, concerning the — x 
2200-1, agreed to be paid by the ſaid C. for . 
Monies before received of the Lady D. P. 
Wife of the ſaid B. it is agreed e 
Articles between the ſaid Parties, That there 
were remaining in the Hands of the ſaid C. 
of the ſaid Sum of 2000 l. the Sum of 1000 J. 
over divers particular Sums disburſed by him 
to ſeveral Perſons therein named, by the Aſc 25 
ſene of B. and then B. covenants, That the Saving harm- 
faid. C. ſhall, be ſaved harmleſs for the ſaid 1 
Monies remaining in his Hands, touching Ye hdr A 
Suit in the Exabequer, and then C. covenants + ©: 4 
with B. uod pro tam longo tempore quali dia © 
Sam 1000 |. remaneret in manibus ditti. C. ipſe 
ſolueret, ſeu ſolvi * dicto B. annuatim, wy 


im, 34120 
2 & 
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88. quolibet amo Summam 100 J. at ſeveral 
Covenant tu Feaſts, by equal Porrions, halt Leary: The 
pay Intereſt. firſt Payment to commence at Michaelmas after, 
and after B. to whom the 100 J. is to be paid, 
dies. It ſeems that the ſaid 100 J. ſhall be paid 
to the Plaintiffs, the Executors of B. at the 
ſaid Feaſts, ſo long as the 1000 J. ſhall re- 
main in the Hands of C. for it appears, upon 
the whole Deed, that the ſaid 10001, were 
the Monies of B. in as much as it is recicgd, 
chat they were delivered to C. per Dominam 
D. P. Wife of B. who cannot have an Mo- 
nies which are her own proper Monies. 
Alſo there is Allowance made by B. of di- 
: vers Sums, Parcel of it, by C. and this Sum 
engaged by B. to fave C. harmleſs of a Suit 
gy Exchequer ; and it was the Intent of 
the Parties, that C. ſhould pay the ſaid 100 J. 
ſy ton as the 1000 l. ſhould:remain in his 
| Randes which was but Intereſt for the 10007. 
and: foraſmuch las the 1000 J. which is the 
Principal the whole Deed, appears to 
ws Montes of B. and after his Death be- 
Fins to A. his Executor, A. the Executor 
ql ve the 100 l. ſo long as the 10007. 
| ains in the Hand of C. though not na- 
med, for that the Principal belongs to him. 

1. Net Abr. 913. Popbam and Hunt. 

Adminiſtrator ſhall have Covenant by the 
b ry of the Statute 33 Ed. 2; cap. 11. 9 Rep. 


1 Henſloe's Caſe. 
au; oF by 1— enfoofſt Nin Fee, and 


ory. 2 covenants with 4. and his Heirs, That if 
RET, 4 6r his Heirs fail of doing a certain Act 
— Yearly to A. — 2 Heirs : ; then, as- often 
| g ' af Failure ſhall be made, 5 U. Penalty xo 
1 A. r his Heirs: A. dies, his Execueors or 


Hei 
* Aminiſtrators may MF, Action of Debt ve 
3 es 
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cover the Arrears of the 5 J. Penalties due at 
his Death, but the future growing Penalties 
ſhall go to the Heir of A. for which he 
hall have Action of Debt. Dier 24. &. Caf. 

Abe Aſſignee of a Leſſor, or Leſſee for 
Years, and every Aſſignee of ſuch Aſſignee, 
wu —— ever * MS -;.:7 - 

ignee'of ſuch Executor or Adminiſtrator; | 
may have Action of Covenant for the + 
Breach of any Covenant in the Leaſe, as to 
repair the Premiſſes, or touching any Thing 
in Eſſe, Parcel of the Demiſe, or relating to 
the Houſe or Land demiſed. 5 Rep. 16. 
Godb. 69. or the quiet Enjoyment thereof, 
though the Covenant be not for the Leſſor 
or Leſſee, and their Executors, Adminiſtra- 
tors and Aſſigns. 1bid. 14 5 Io . 

Executors and Adminiſtrators ſhall take 
Advantage of inherent Covenants, thoug 
on be not named. ige 20h tend 29 
If A. by his Deed acknowledge to R That 
he had in his Cuſtody an Obligationvf · 400 J. 
in which C. is bound to B. and that he would 
be ready, ad omnia tempora cum inde requiſitus 
effet ad redeliberand præd ſeriptorum obligatorum 
præfat B. and after B. dies before any Re- 
queſt made; and after E. the Executor of 
B. demands this Obligation of A. and he re- | 
fuſeth to deliver it, E. ſhall have Action of Covenant to 

ovenant upon this Deed, although that the deliver to the 

Covenant was to deliver it to the T eſtacor. 7*70c0r up> 
upon Requeſt; which implies, That the ve. — 
Requeſt ſhould be alſo by the Teſtator, inaſ- jhall tequeſt 
much as the Thing to be delivered, (vix. and have 
the Obligation) goes to the Executor, and Action on 
the Executor repreſents the Perſon of the ** 


Teſtator ; as in Chapman's Cafe, Com. 28 3. 

and 1 Nal. Abr. 917 , 914. Walker's Cafe. - 
Declaration, That tlie Defendant en- 

feoffed his Teſtator in certain Lands, and 

that he covenanted for him and his Heirs, 

that he was ſeized of a good Eſtate in Fee, 

and he alledged the Breach. Per Hob. and 

Where Heir Winch preſent only in Court, the Covenant 
ſhall have the being made with the Heir, che Executor 
Action, and fhall not have Action of Covenant, for it is 
noe the Exe · annexed to the Land. Menob p. 19. Bull and 
| Eutor, Frankefter. | 1CTCCCCCCCCCC CC ( 
I!zndenture of Covenants between Two of 

the one Part, and one Yate of the other Part. 

One Covenant was; Ir is agreed between the 

faid Parties, That Yate ſhall enter into Bond 

to pay Rollf (by Name), which was One of 

the Two of the one Part, 1604 by ſuch a 
Surviving Day, which was not paid: Rolls dies, the 
Covenanree Plaintiff takes out Adminiſtration and brought 
to bring the Covenant againſt Yate ; it lies not, for tho 
— ur ef the. Money was to be paid to Rolls, who is 
Benefit 9 dead, yer he who furvives, and is Party to 
; the Indenture, ought to bring the Action. 

Tel. 177. Rolls and Yates. So I covenant with 

B. and C. jointly to perform a certain Act 

to B. only; I break the Covenant, and then 

Z. dies, and C. ſurvwes, che Execucors or 
Adminiſtrators of B. cannot ſue me on this 
Covenant, nor ſhall have any Benefit by it; 
for though the Act was to be done to B. on- 
ly, yet the Action of Covenant goes to C. 
only, who ſurvived B. and after his Death, 

to his Executors or Adminiſtrators. 2 Brownl. 
£207, Unc:p. Dy: $50. Pho! ft #5067 
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Note: Brian, Biſhop of Wincheſter, ſeized By the Exe. 
of a Rectory in Right of his Biſhoprick, de- cutors of a 
miſech it by Indenture to F. S. for 21 Years, pos = 
and J. S. thereby covenants with the faid „mant ina 
Biſhop, and his Succeſſors, to repair the Leaſe made 
Houfs and Barns; during the Term the ſaid by the Prede- 
Bifhop dies, and after F. F. aſligns his Term ceſſor Biſhop. 
to S. G. and Biſhop Morley js Succeſſor in that 
Biſhoprick, and he dies before the Term of 
J. S. was expired ; and after S. G. dies, and 
the Executot of Biſhop Morley brings Action 
of Covenant againſt Executors of S. G. for 5 
Breach of Covenant by S. G. in his Life, in 8 
not repairing, in the Life of Biſhop Morley ; — 
it well lies for the Succeſſor Biſhop's Execu- 


N o 
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Covenant, braught againſt, Executors or Admi» 
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In a Leaſe for Years, by Deed indented, 
the Words, [ Tielding and Paying] during the 


* + 


Term, ſo much Rent, are an expreſs Cove- 


nant to pay the Rent; upon Which an 
Action of Covenant lies against the Mog Covenant a- 
or his Executors or Adminiſtrators, ough gainſt Execn- 
they are not named per his Death: 


o dors, — 4 
would it have been if thoſe Words had been * e. 


only a Covenant implied in Law. Stiles 

397, 416, 432. Teh. 387, Ne 
Covenant by the Plaintiff, as Executor of 

+ S. for that the Defendant covenanted with A 

. S. his Heirs and Aſſigns, That they ſhould | 


enjoy the Land, and it was an Eſtate of In- 
hericance; yer the Breach being in the Te- 
ns T2 © - ors gl 
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The Lap of Covenants, 
ſtator's Life-time, the Executor had well 
brought the Action for Damages. 1 Ventr. 
176. Lucy and Levington. 2 Lev. 26. 2 Kee- 
ble 831. Meſme Cale. „„ 


F 


Covenant brought by the Heir. 
Declaration, That the Defendant enfeoff. 
ed his Teſtator in certain Lands, and that 
he covenanted for him and his Heirs, That 
he was ſeized of 'a good Eſtate in Fee, and 
he alledgeth the Breach. Per Cur, the Co- 
venant being made with the Heir, the Exe- 
cutor ſnall not have the Action, for the Co- 
venant is annexed to the Land. Winch p. 19. 


4 


Bull and Frankefter. Vide ſupra.” 


Te 


As: inſſ Heir. If a Man covenant for him and his Heirs 


to do any Thing, hereby his Heirs are 
bound; but otherwiſe, except an Heir be 
bound by the Deed by expreſs Name, he 
ſhall ſcarcely be bound in any Caſe. 5 Rep. 
17. Br. Covenant 38. 32 H. 6. 32. Dyer 257. 
Fitz. Covenant 31. And therefore, if Leſſee 
for Years. be quſted by any other but the 
Heir himſelf. ho Action of Covenant will 
lie againſt the Heir, unleſs there be an ex- 
Trefs Covenant wherein he is bound ; but if 
1e be ouſted. by the Heit, ic ſeems this 


Action of Covenant. yl lie againſt him; 


but if he be ouſted by an elder Title from 
the Leffor, contra, for there thę Heir ſhall 
not be charged: „ Wo AY 1 wi 
ae ES $3k I #330. i BI DONT 4 1 


N ; a "4 aL c ce 71 3 
N Fhere Heir . ſhall have the Ati e 


Ig ; 1 82. 20 3< 1 1 — x * * 
A . enfeoffs N. in Fee, and "covenants a 
warrants to B. and his Heirs, the Heir of B. 

0 


Jha] [ take Advantage of it. . Dyer 338, 
1 SEL * 1 ; 


- 


7 


The Law ot * 


So if A. covenant with B. and his Heirs to 
enfeoff B. and his Heirs of Land, and B. 
dies before its done, his Heir ſhall take Ad- 
vantage of it. Ibid. 

And if A. B. and C. have Land in Parce- 
nary, and purchaſe other Lands in Fee, and 
they covenant each to the other, his Heirs 

pe Aſſigns, to make ſuch Conveyance to 


the Heis of him who dies firſt, of a Third 


Part, as he ſhall deviſe here, the Heir, and 
not the Executors, 1 25 take Advantage of 
this Covenant. 5 Rep. 

Decanu & Ca 7 Keck 2 Carbedrals arcs 
5 individue | 


initats Briſtol, queruntur de 
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7 G. in Cuſtod Mar, &c. de Nacito comven- + ig 


s frat. Dean and Chapter Demiſe to H. 
H. aſſigned to V G. M. G. made his Will, 


200 nbc ing the Defendant Executor, and 
Breach aſſigned in not repairing a Barn (as 
G. H. had covenanted), which was not re- 


n by the Teſtator, nor the Executor: 


he Plaintiff ſues the Defendant in his own Deſendant 


Right, and they ought to have ſued him as ſued in bis 

own Right, 

whereas he 
oughr./to: be 


Executor only, for he is not chargeable with 
the Breach of Covenants, unleſs he had Aſ- 


ſets: As Hob. 188, 28 . Cro. Fac. 647. And fuss ſued as Exe- 


J udgment ought 5 be, De bonus Teftatoris, al- cutor. 


0 5 the Breach be the proper Default of 
the 


xecutors; and ſo the Action miſtaken, 
x Sanderſ. P. and Biſhop of B. verſus Salle, | 


yy 2 Keb-286- 
On. | PAIR & a ainſt Execuzor on ex- 
(es Covenant by 125 Teſtator, for him, his 
xecutors and 2 2 ſe to 


3 nd 
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The Law of Covenants. 
his Aſſignment, then it muſt be againſt the 
ſecond Aﬀgnee. The Executors are liable 
to Rent, incurred before Alignment in their 
own Right, but after Aſſignment only, as 
Executor: Alſo, had the Teſtator aſſigned, 
the Executor might on Debt or Covenant 
plead Nil debet, or fully adminiſtred in Co- 
venant to repair; where — is charge- 
able, ſo long as he hath Poſſeſſion, if it be 
brought as Executor, Judgment ſhall only be, 
De boni Teſtaroru. The Action in the Principal 
Caſe was for 2401. As to one Quarter, he 
| eads Nil debet, as to the reſt fully admini- 
Execntor, ed. Twiſden conceived this no Plea in 
how to plead. Covenant, Weng charged as well for the 
Profits, as the Overplus ; therefore the De- 
fendant ſhould have pleaded Specially, That 
the Land was worth but fo much, tre quod, 
no Aﬀets.' 3 Keb. 189, 446, 466, & 493. Boulton 
and Camam. e e e 5 
Covenant againſt the Defendants, Execu- 
+. tors of C. Leſſee, for Rent Arrear in the 
Defendant” Defendant's Time: Defendant pleaded Af- 
— ſignment before Rent Arrear. Plaintiff de- 
Rent Arrear, murs; and per Cur, though the Debt may be in 
the debet & detinet, on the Executor's Poſſeſſion, 
and then ſuch Aſſignment is a good Plea; 
contra, on expreſs Covenant, where the De- 
ſendant is charged as * but if charged 
as Alfignee only, then the Plea were good, 
by Aſſignment before the Rent Arrear ; and 
here Judgment mult be, De hon Teftators : 
Therefore Judgment pro 12 3 Keb. 367. 
#7gfon and Gerrard. This Caſe is miſtaken, 
being of 2'Revocation. 1 
If a Man do covenant for himſelf, only to 
pay Money, build an Houſe, or quiet En- 
TH. Jie gb &3: 28 Oh Wit JOYInene, 


The Lam of Codetants: 


| joyment, and the like, and doth not ſay in 
the Covenant, his Executors or Adminiſtra- 


tors; yet his Executors or Adminiſtrators 
hereby ſhall be bound, and ſhall be charged. 
If Leſſee pro Years covenant for himſelf to 
repair the Houſes demiſed, omitting other 
Words. Q. If he be bound to repair, but 


EEB 
; * 
* 


only during his Life, and Adminiſtrators ars 


ot bound ; but if theſe Words be added, 


the Covenant be to diſcharge the Tenant of 


” 


during the Term,] thy are bound: So if 


all Quit- rents. 10 l. 7. IO, Br . Covenant 38. | 


A. coyenanted with B. to put the Son of | 


A. Apprentice to B. or otherwiſe, That the 
Executor of A. ſhall pay to B. 201: (not 
ſaying 4. himſelf, or his Executors, ſhall 
pay 20 l.) if A. dies, not haying per. 

med the Covenant, yet his Executers, 


e 


Covenant, 
That the Ex- 
cutors of 4 
ſha'l pay to 


are not chargeable, for it cannot be 4 s. 20. noe. 
Debt in the Executor, which was none ih naming hims 


the Teſtator. Cro. Eliz. 23 2. Perrot and Au- 


fin. But if A. covenant to pay 20 l to R 


not naming his Executors or Adminiſtrators, 
yet they are chargeable by, Action of Debt 
or Covenant after the Death of A. becauſe 


2 « 


he covenanted for himſelf. 


ſelf, no Cover 


nant lies. 


ACuſtom is in Briſtol, That conventio ore tenas Conventio ors 


fa#a, ſhall bind the Coyenantor as ſtrongly 
as if it were made by Writing; this does not 
extend to'the Executors of the Covenantor. 


I Leon. p. 12. Wood's Cale. Q. le Liv. 


4. leaſeth Land to B. for Lite of B. B. by 
Indenture grants, bargains and ſells his In- 
tereſt to C, for 20 Years, to hold in ſuc 
Manner and Form as B. had the ſame, an 


tens fate. 


riot otherwiſe ; B. dies within the 20 Years, 


and A. ouſts C. reſolved that C. can have | 
TTT 7 ; no 
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No Covenant no Action of Covenant againſt the Execu- 


| — Exe- tor or Adminiſtrator of B. for the Covenant 
z 


and Warranty of B. determined by his Death, 
ſe deter- y ined by his Death, 
mined. mo” together with his Eſtate; / k Leon. 179. E 


* 


M len 
Covenant to e 1 LIE 
ecach an Ap- Covenant againſt an Executor, upon the 


ie h Covenant of the Teſtator, to teach an Ap- 
Trade- binds prentice his. Trade: It was moved, That 
| cheExecutors. this Covenant was Perſonal to the Teſtator, 
| and does not bind his Executors, but on] 
binds the Maſter, during his Life, to teac 
the Apprentice. But- per Cur', it binds the 
Executors alſo, and they ought to ſee the 
Apprentice taught his Trade; and if they are 
not of the Trade, they ought roaflign him to 
another who is of the Trade, ſo that he may 
be taught. x Lev. 177. Walker and 5 
ge g Vide fupra. „ ag = Fx: 09 
| Againft Exe. Covenant againſt Executors, upon Arrears 
curors, for of Rent, and it appears not whether the 
Arrears were in the Life of the Teſtator, or 
Wr aſter. If it be in the Detinet only, and after 
- © Verdict, it ſhall be intended to be in Ar- 
rear before his Death to ſupport the Verdict. 
1 Sid. p. 375, 376. Stepbenſons Caſe, ' Et 
WAS 99015 . nn ri S399 


% k " 49: it Againſt the Heir. 


In an Aſſumpſit againſt an Heir, upon a 
Promiſe to pay Money due upon his Ance- 
ſtor's Bond, it ought to be averred, That the 
Heirs of the Obligor were expreſly bound, 
2 Sand. 136, G19 $15 
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In what Caſes it lies againſt the Aſſrenee, ana +64 80% 

d againſt the Aſſignor, or both; or, what Cover, © * 3 

. nants ſhall bind the Aſſigns, or mt. Id tnfts, - 
4 | E DR ' * T8 | | * | 


| TIL et” ; 3 ä , | 214 
A Sſignee of the Leſſee ſhall be charged Aſſigns not 
in Covenant for N (though Afſ- named. 
ſigns are not named in the Covenant) in 
Reſpect of his having Poſſeflion ; ſo ſhall: 
the Aſſignee of the Reverſion have Action 
of Covenant for Default of Repairs, in 
ay Reſpect of his having the Reverſion, altho 
uh the Aſſignees are not named in the Cove- 
nant. I Lev. 1o9. Knight and Buckly. 1 Sid. 


ars 157. Raymond 80. 1 Reb. 565. Id. Ca. 
he Executor aſſigned a Term for Years, A.- Aſſignee, how 

or ſignee parted with his Intereſt to another; chargeable. | 
er the Leſſor brought Covenant againſt Allignee +» _ 
r. for Rent, who pleaded, That he had alligg © | | | 


A. ed his Intereſt, &. but without Notice gi- 
Et ven to the Leſſor, or Acceptance of the 
ERent, &c, and held good, becauſe the Aſ- 
ſignee is only chargeable in Reſpect of the | 


Land; and, when that is gone, he is no longer | 
liable. 4 Mod. 72, 76. r * | —_ 
. If A 4 to D. divers Parcels of Land, Where part is | | 
and Leſſee covenants for him and his Aſſigns: aligned. | | 
| 


o to repair, Cc. and after the Leſſee aſſigns to 
J B. all his Eſtate, in Parcel of the Land de- 9 
' I miſed, and afterwards B. doth not repair that | 

co him aſſigned, Leſſor may haye Action of 
Covenant againſt B. the Aſſignee. Tr. 17 Car. 1 
EB. R. Conbam and King. Cro. Car. 221. Vid. le 
„oer £ ny bie n fond 
1 | It 


A 


: 
* 
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the firſt Leſ- 


ſtanding Ac- 
ceptance of 
the Rent of 


the Aſſignee. 


1 
TH 

10 

i4 
Bs (2h 4 
li 
BR: | | 

1%; p 2 
14 Covenant, 
Z 10 : - 
114 where lies 
[| 4 74 — 
x" againſt che 
2% Aſſignee or 

"1. ce E- 
113 lection. 
| 74S | 
1 
4 * 


Covenant for If a Man lets Land for Years, rendring 
Rent againſt 


ſee, notwith- 


had covenanted expreſly for him and his 
Aſſigns, and this Perſonal Covenant cannot 


Rent. M. 10 Fac. Ventrice and Goodcheap, 


A 7 ſhall repair tie Houſe demiſed, and 
e 


doth not repair; Action of Covenant lies ei- 


than if Leſſee binds himſelf in a Bond to pay 


Plaintiff was poſſeſs d of a Term of 30 
Years, and makes a Leaſe to the Defendant 


Rent, and Leffee- covenants for him and his 
Afligns to repair the Houſe during the Term, 
and after the: Leſſee aſſigns over the Term, 
and the Leſſor accepts the Rent of the Al- 
ſignee, and after. the Covenant is broken; 
notwithſtanding the Acceptance of the Rent 
of the Aſſignee, the Action of Covenant 
lies againſt the firſt Leſſee, for the Leſſee 


be transferred by the Acceptance of the 


Barnard and Goskale, Bret and Cumberlands 
Caſe. 16 Car. 1. B. R. Norton and Ackland, 
Counteſs of Devon and Collier, Pa. 20 Car. B. R 
Crofts and Taylor. | e 
If Leſſee covenant, That he and his 


„ — Ran, @S . 


ee grants over his Term, and the Aſſignee 


ther againſt the Aſſignee at Common Law, 
for that this is a Covenant which runs with 
the Land, or it lies againſt the Leſſee, at the 
Election of the Leſſor. 25 H. 8. Br. Cove- 
nant 32. ) 8 
No Aſſignment, nor Acceptance of the 
Rent, by the Hands of the Aſſignee, ſhall 
hinder him from ſuing as Executor, no more 


his Rent, his Aſſignment and Acceptance of 
the Rent, by the Leſſor of the Aſſignee, 
ſhall not take away the Advantage of his 


— » 


Obligation. » 


for 16 Years ; in which the Defendant (Leſ- 
ſee). covenants not to build upon a * 
1 3 0 


The Law of Covenant® = 
& of Land demiſed; Breach afligned-in Dail: 


n, MW Breach aſſigned, the Plaintiff grants the 


"Defendant pleads, after and before tho 


Reverſion to J. S. to which Grant the Te- 
1; [MW nant attorns. Plaintiff demurs generally. 
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ne 1. Q. If the Covenant paſſeth by the Grane 0 


nt of the Reverſion to the Grantee, for then 


-e che Action will not lie for the Grantor, or 
tis ¶ that the Covenant remains with the Aſſignor, 
ot Hand then a Right of Action may be ſude 
he upon the Covenant only, paſs d by the 


77 Aſſignment to the Grantee. Per Stat. H. 8. 
* {which is in the Affirmative only, (viz.) That 
the Grantee ſhall have Action of Covenants, 


by the Grantor, with whom the Covenant 
remains, or by the Grantee to whom an 
Iction is given by the Statute, but agreed 
not by both, for a Recovery by one ſhalt 
de a Bar to the other; and it was ſaid, That 


hom the Covenant is made may ſue it, 


lidlemores Cale. In 1 Crook. Cro. Car. 188. 
>. Q. If this Covenant be not transferred 

ith the Land, by the Aſſignment at Com- 
on Law, as appurtenant to the Eſtate, be- 
ng concerning the Eſtate ; and to this was 


— ited, a Caſe between Harper and Burroughs, 
of (9. Car. 2. B. R. wherein Covenant for Non- 
ce, @ 2 ment of Rent, in the Name of the Gran- 

i Nee, the Court will intend the Action brought = 


pon the Reddendo, which is a Covenant in 
aw, and paſſeth by the Grant to the Gran- 


2 ee at Common Law, with the Eſtate; and 
ef. . was ſaid, It would be greatly inconve- 
rcel dient if the Covenant ſhould remain with 


of . the 


or if ſo, then the Action may be brought either 


his being an expreſs Covenant, the Patty to 
after Aſſignment, as Batchelors Caſe, and 
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336 The Law of Covenants. 
the Grantor after the Aſſignment, for then he 
may releaſe it after the Aſſignment, as was 

in Midlemore and Goodale's Caſe; but no Reſo- 
lution as to theſe. - 3 Lev. 154. Beely and 

«<wenant for Covenant for Non-Payment of Rent, and 

2 — declares, That P. was ſeized of the Place, 
gainſt Leſſee where, &c. and demiſed to the Defendant, 
aſter _ who covenanted to pay the Rent, and that 
ment od after P. by Indenture, for the Conſiderations 


Gramtee of therein mentioned, (which Indenture Profer; 


grants the Reverſion to the Plaintiff in Fee; 

to which the Defendant attorned, and for 

Rent Arrear the Action is brought in the 

County where the Land lies, as it ought. 
Defendant ' pleads, That fuch a Day he aſ- 

ſigned his Term, at which Time no Rent 

was in Arrear, but doth not plead any Ac- 

ceptance of the Rent per the Plaintiff of 

the Aſſignee, nor Notice of the Aſſignment; 

Upon which the Plaintiff demurs generally. 

Per Cur, the Action well lies againſt the Leſ. 

ſee of the Term by the Grantee. of the 
Reverfion, being expreſs Covenant after the 
Aſſignment. 1 Crok. Batchelor and Gage, 

Thursby and Hall verſus Platt. x Sid. tho 

Notice and Acceptance of the Rent had been 

| —— but > a * — 9 
tant of a Judgment was ſtayed. Sci, That the Plain- 
— to tiff Sad not — to Whoſe Uſe the 
others, with- Grant of the Reverſion was, nor any Con- 
_ 2 to ſideration, but the Conſiderations in the In- 
ole Ole. denture; and it appears not what they were. 
3 Lev. 233. Edwards and Morgan. 36 Car. 2. 

So Action by the Deviſee of the Rever- 

ſion. Gedb. 161. Briſtow's Cale, Vide 3 Le- 

Un. 299. ae het 5 


be Law of Cobennnts. 33 
he In the Common Pleas the Plaintiff declared, 
Was That ſhe was poſſeſs d of certain Houſes in; 
ſo- Gr. for a certain Term of Years; and that 
and ſhe demiſed the Houſes to R. G. for 21 Years 
| under a certain Rent; which he covenanted 8 
to pay. The Leſſee entered, and made his 
Will, and made Saſan Gil Executrit, ind 
died. That ſhe proved the Will, and entered; 
and aſſigned the Term to the Defendant ; 
who entered, and was poſſeſs d, c. Breach, 
That Prizcher had not paid the Rent, aftet 
the Aſſignment made to him by the Execu- 
tor S. G. Defendant Pritther pleads, That 
before the Rent became due, he aſſigned his 
Inteteſt to James Matt, but did not plea ; 
Notice given to the Plaintiff, or That ſhe ha 
accepted the Rent. On Demurrer in C. B. 
£6 this Plea, Judgment was there given for 
the Plaintiff, and Ettor brought in B. R. 

Q. Whether the Defendant Pritober ouglit 
to have pleaded, That he had given the Plain- 
tiff Tovey Notice of the Aﬀignttient. Pe. 
Cur, in B. R. Notice of the Aﬀgnment to 
the Plaintiff, Cc. was not then 7 1 
for by the Aſſignment the Privity of Eſtate 
was gone, the Aſſignee is chargeable, by 
Reaſon of the Land; and when he has part- 
ed with his Intereſt, there can be no Reaſort 
why he fliould be any longer liable, eſpecial- 
ly fince the Executrix of the Leſſee is (till 
bound to perform the Covenants in the 
Leaſe, as long as ſhe has Aſſets: And ſo 
__ it ruled in Helier and Casbard's Caſe: 
Sid. 266. And Overton and Siddal's Caſe, in 
Cro. Eliz. 555. which faith, That an Action 
doth not lie againſt an Executor of a Leſſee 
for Years, after ſuch ne had * 

"VE the 
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the Term, becauſe there is neither Privity 
of Contract, or Eſtate, remaining in him to 
ſupport the Action. This has been denied to 
be Law, Cauſa qua ſupra. 2 Ventr. 234. 4 Mod. 
71. Pritcher and Tovey. 
Leſſee covenants to pay Yearly, during 
the Term of 21 Years, 20 s. to the Church- 
— wardens of S. and to repair the Houſes: The 
Aſſiguee not Aſſignee did not pay the Rent, and Action 
bound to is brought. Per Cur, the Aſſignee is not 
bo An- chargeable with this Covenant of Payment 
— um, of this Annual Sum, becauſe it's a meer col- 
lateral Cove. lateral Covenant, and it was not well aſſign- 
nant. ed, for it is not ſhewed for what Time the 
5 Rent was in Arrear. Cro. Fac. 438. Mayon 
verſus Bucłburſt. 


A 4 


Note, That though upon expreſs Cove- 
nant to pay Rent, Covenant lies againſt the 
Leſſee for Rent Arrear, after his Aſſignment; 

et, it ſeems, ſuch Action does not lie againſt 

eſſee upon Covenant in Law, ( Tielding and 
Paying) after the Aſſignment. Sid. 447. 


Teſtator Leſſee covenanted for himſelf, his 
Executors and Aſſigns, That he would not 
erect any Building in the Garden, to the 
Prejudice of the Plaintiffs Lights, in his 
Houſe adjoining, &c. and alledges, That 
ſuch an Afﬀignee of the Teſtator's, againſt 
that Covenant, had erected an Houſe in the 
ſaid Garden, to the Prejudice of the Plain- 
tiff's Lights in his Houſe adjoining. Defen- 
dant yu, the ſaid Leſſee aſſigned over his 
Houſe to one F.S. who entered and paid his 
Rent to the Plaintiff, and the Plaintiff ac- 
cepted him for his Tenant ; and 4 115 
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The Law of Covenants. ” 


Judgment f Actio. Demurrer. Per Cur, It 
is an expreſs Covenant, That he ſhall not 


build, it ſhall bind him and his Executors, and 
no Aſſignment nor Acceptance of the Rent, by 
the Hands of the Aſſignee, ſhall take from him 


the Advantage of ſuing him or his Execu- 


tors, upon an expreſs Covenant. Cro. Car. 
188. Batchelor and Gage, Executors of Gage, 


| 3 Lev. 155, 233, 326. 1 Sand. 240. _ 
Covenant againſt the Defendant, as Aſ- Againſt Al. 
ſignee, tho 
bot — 
Aſſignee of Parcel of the Things demiſed; che Thing 


and it was ſaid, he was not chargeable with demiſed. 


ſignee of an Aſſignee, for not repairing of 
an Houſe, lies, though the Defendant is but 


this Covenant, no more than the Aſſignee of 
Parcel ſhall be charged in Debt for Rent; 
but the Action lies againſt the Firſt Leſſee, 
as in Walker's Caſe. | N 

But per Cur, This Covenant is dividable, 
and follows the Land, with which the De- 


fendant, as Aſſignee, is chargeable by the 
Common Law, or by the Statute 32 H. 8. Cro. 


Car. 221. Congham and King. | 

A Pariſhioner covenants with the Parſon 
to pay him Yearly at Lammas-Day, fo long 
as he ſhall be Parſon, 11 s. and the Parſon, 
in Conſideration of this, and upon Recept of 


the. ſaid 1x s. covenants by the ſame Deed, 


with him and his Aſſigns, Exonerare & acquie- 
tare him of the Payment of the Tythes of B. 
Cloſe, ſo long as he ſhall be Parſon ; the 
Parſon lets the Cloſe for a Year, and ſo from 
Year to Year, Quamdiu Ambabus, &c. the 
Parſon, after Three Years Libels in Court 
Chriſtian. The Defendant moves to have a 


Prohibition. 1. This is but a Covenant, 
and not a Leaſe, for it depends upon a Con- 
5 Z 2 dition 
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The Law of Covenants, 


dition Precedent, upon the Receipt of 11. 


Aſſignee 


ought to be 
Aſſignee of 
the whole. 


*. p 


2. Admit this was a Covenant, yet Pro- 
hibition lies, for his Remedy is by Action 
.of Covenant. In this Caſe, the Aﬀignee is 


not Aſſignee within the Intent of the Con- 


dition, for he ought to be Aſſignee of the 
whole Eſtate; and here, after the firſt Year, | 
he had but Eſtate at Will. Stratton's Caſe, | 

Eliz. B. R. Roth. 485. One covenanted | 
— him and his Aſſigns to repair an Houſe 
to him demiſed, and he aſſigns over his 


Land in Part; and it was held, That this 


Againſt an 


Allignee, tho 


he be not na- 


med. 


2 


1 


was not an Aſfignment within the Covenant. 
Vide 5 Rep. 97. Goodale's Cafe. 2 Rol. Rep. 121. 
Alderes and Wray, | 1 
Leſſee aſſigns all his Term in Part of the 
Land, Leſſor ſhall have a Joint Action a- 
gainſt Leſſee and Aſſignee. Cro. Fac. 11. 
Dean and Chapter of Windſor, 30 H. 8. 
let an Houſe to A. for Years, by Indenture, if 
and A. covenanted to repair the Houſe at 
all Times neceſſary, during the Term. A. 
grants his Eſtate to Hyde, and dies. Cove. 
nant is brought againſt Hyde for not repair- 
ing; who pleaded, Quod non permifit Domam 
æd efſe rainoſam & diſcoopertam, at any 
ime neceſſary, &. Per Cur, an Action of 
Covenant lies againſt an Afﬀignee, though 
he be not named. Cro. Eliz. 457, & 
2, 
" a Man makes a Leaſe for Years, and 
covenants with him and his Affigns, his 
Aſſignee by Parcel ſhall have Action of Co- 
venant. 3 Rep. 63. 4. Auder and Nokes's Caſe, 
cited there; which Caſe is reported in 


3 Cro. Elix. 373, & 436. 
Note, 


// The Law of Covenants. = 


Worte, An Aﬀignee of a Reverſion may 


bring Action of Covenant againſt a Leſſee, 


after he had aſſigned the Term, not- 


withſtanding the Acceptance of the Rent 
from the Aſſignee of the Leſſee. 4 Mod. 
. ĩͤ a 


* 


A Man 2 a Leaſe for 30 Years, the 


Leſſor covenanted to repair the Houſe: The 


Leſſee granted Parcel of the Term for 
10 Years. It was holden, That his Grantee 


ſhall not have an Action of Covenant, by the 


Statute 32 Hen. 8. of Condition, for he is not 
Tenant to the Firſt Leſſor ; but if t 


Leſſor grants his Reverſion for Years, his 
Grantee ſhall, have Covenant or Benefit of 
the Condition, with which the Leſſee. is 


charged, for he is an Aſſignee within the 
Statute, becauſe the Leſſee holdeth of him. 


More 139. | = 
Count againſt the Aſſignee, of the In- 


heritance of a Meſſuage, upon the Indenture 


of Purchaſe . made by the Plaintiff to the 


Firſt Purchaſer ; wherein he covenant for 
him and his Aſſigns, with the Plaintiff, to 
make a Ditch and Fence, &c. and to main- 
tain this a good Fence for ever. Breach, 
That the ſaid Fence was ruinous, and that 
neither the ſaid F. VJ. the Firſt Purcha- 
ſer, in his Life, nor the Defendant, his 


good Repair. 


Aſſignee, after his Death, had kept it in 


* 


342 The Law of Covenants. 
Not againt After Verdict for the Plaintiff, Judgment 
the Allgnee was arreſted; for that the Action doth not 
for Breach, in lie againſt the Defendant, as Aſſignee for 
_ boa of Breach, in the Time of his gory * and 
890 the Breach being aſſigned for efaulc of 
Reparation of the Fence, as well in the 

Time of FJ. Y. Aſſignor, to the Defen- 

dant, as in the Time of the Defendant, 

and Damages being entirely given, the 

Plaintiff could not have Judgment. Lut. 363. 

HBrillin and Vaux. , e 

A. and B. agree = Writing, concern- 
ing the Purchaſe of Lands in F. and af. 
ter A. covenants with B. to aſſign to him 
the Lands in the Writing. 

In Action on-this Covenant, B. may not 
ſhew in his Count that A. covenanted to 
aſſign the Lands in F. but the Lands in the 
Writing, and ſhew this ; and that the Land; 

in the Writing and in the Declaration are 
the ſame. Lut. 489. 4. | 
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Covenant 


Che Law of Covenants. | 
Covenant, Aſſignment. 


Note: The Stat. 32 H. 8. c. 34. doth not 
extend to Covenants upon Eſtates in Fee, or 
in Tail, but only upon Leaſes for Lives, or 
for Years. © - 


And this Stat. 32 H. 8. c. 34. extends to 


Covenants which touch or concern the Thing 
demiſed, and not to collateral Covenants, 
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To what 
Eſtates tlie 


Stat. 32 Hf. 8. 


extends to. 


where it lies by the Aſſignee or not, who 


are Aſſignees within Stat. 32 H. 8. 


Defendant ſeiſed of Lands in Fee, let them 


far Life, Remainder for Life, and after ac- 


knowledges a Statute, and ſold the Rever- 


ſion, and covenants with the Bargainee, his 
Heirs and Aſſigns, that it ſhould be diſchar- 


ged within Two Years of all Statutes and 


Incumbrances, except the Leaſes for Life; 
the Statute is extended, and thereupon the 
Rent and Reverſion is extended: The Bar- 
gainee grants this Reverſion to the Plaintiff, 
who for not diſcharging this Statute, brings 
Covenant. It lies not: 


1. Becauſe the Covenant was broken be- 


fore the Plaintiff's Purchaſe, the Land be- 
ing then in Extent, and ſo a Thing in 


Action; it could not be transferred over, and 


ſo Action lies not. 
2. Stat. 32 H. 8. extends not to Covenants 


on Eſtates in Fee, &c. Vid ſupra: And there- 
fore this Aſſignee was out of the Stat. Cr. El. 


863. Lewes and Ridge. 


Aſſignee of Aſſignee ſhall have Action of : 


Covenant, ſo the Executors of the Aſſignee 
of an Aſſignee, ſo the Aſſignees of Execu- 

1551 
2 


tors or Adminiſtrators of every Afi; — for 
7 


all are compriſed within this Word [ 4 


— — — 


8344 The Law of Covenants, 
5 for the ſame Right which was in the Te- 
ſtator or Inteſtate, ſhall go to his Executors 
- or Adminiſtrarors, 5 Rep. 17. b. Spencer's Caſe, 
-mof Plaintiff brings Action of Covenant as Aſ- 
Action of : 
Covenant as ſignee, and does not name himſelf Aſſignee, 
Aſſignee, and bur La in the betend lern how he 
names a is Aſſignee) it's good enough, eſpecially af. 
| gg 358 ter Verdict, Cr. El. 823. N | 5 5 
382 Aſſignee of a Copyhold is within the Sta. | 
tute to have Action of Covenant, 1 Keb. 357, 
Aſſignees of Executors and Adminiftratory 
Tenants by Statute or Elegit, or after Sale 
upon a F fac, a Husband in Right of his 
Wife ſhall take Advantage of inherent Co- 
venants, J Rep. 17. WG 
If a Man make a Leaſe for Years, and co- 
venant with him and his Aſſigns, his Aſſig- 
nee per Parole ſhall have Action of Cove- 
nant, and ſo Feoffee per Parole ſhall vouch 
as Aſſignee, 3 Rep. 63 a. „ 
Adion of Co- It was a Queſtion in Matures and 7eſt- 
vrnant lies 2y004's Caſe, Whether the Aſſignee of the 
yr Reverſion ſhall have Action of Covenant 
ſrer Aſßga. àgainſt the firſt Leſſee after the Aſſignment 
ment and Ac- of his Term? Per Gawdy, the Action well 
ceptance. lies. It was admitted by all, that tho' he 
were but an Aſſignee of a Reverſion for 
Years, yet he was a ſufficient Aſſignee to 
have Action of Covenant. The Defengant's 
Plea was ill: He pleads he granted his Leaſe, 
cc. but doth not ſhew 8 ſo it's 
not iſſuable to be tried. INES 
If Leſſee aſſign, and after Leſſor accepe 
ef the Aſſignee for his Tenant, he may not 
after maintain Debt for Rent againſt the 
firſt Leſſee, but he may maintain Covenant 
> him: And it was alſo adjudged, That: 
che Lefiec aſſign his Term, and after the 


The Law of "Covenants, 345 
Leſſor aſſigned his Reverſion, and the AG 
ſignee of the Revertion accepts the Rent of 
the Aſſignee of the Term, yer he may have 
Action of Covenant againſt the firſt " I 
1 Sid. 402. Thursby and Platt's Caſe, 3 Rep. 22. 
Walker's Caſe, 2 Keb. 448, 492. 1 Lw. 259. | 
The Act of the Leſſee ſhall not divide the AQ of the 
Action of the Leſſor. Leſſee aſſigns all his — _ 
Term in Part of the Land, Leſſor ſhall have he Acton of 
a joint Action againſt Leſſee and Aſſignee: the L.ilor. 
So if Two Leſſees make a Partition, the Leſ- 
ſor may have one Action againſt them, 
Cr. Fac. 411. the Bailiff and Commonality of Ipſ- 
wich's Caſe, 3 Bulſt. 21 1. meſme Cafe. 250 | 
T. Iſfead, Executor of F. Iſftead, Executor of Covenant to 
R. Ifead, brought Covenant againſt R. Srone- Ta. 
V, Aſſignee of J. MA. Aflignee of Q. Elizabeth, 
Siſter and Heir of Q. Mary, Siſter and Heir 
of K. Edward, Son and Heir of Henry VIII. 
Aſſignee of the Prior and Covent of St. Pan- 
cras ; and declared, That the ſaid Prior by 
his Deed-Indent demiſed to the ſaid 
R. Iead the Land, c. for the Term of For- 
ty Years, and in the ſame Indenture granted 
as enſues, (vix. ) Et ulterius dictus Prior & Con- 
ventus conce pro ſe & Succeſſoribus ſui quod le- 
gitimum eſſet, dicto R. Iſtead, & ſuis Aſſignar 
ad aliquod tempas infra prad Terminum wel ad 
finem dicti Termini habere dictam dimi ſionem ſu- 
am renovaf, &c. And counts further, how 
the Reverſion came to King Henry VIII. and 
from him to the Queen, and from her to the 
Defendants? And further, how the Leaſe 
came to the Plaintiff according to the Con- 
tents of the Writ. And the Defendant ſeiſed 
of the Reverſion, and the Plaintiff poſſeſs d 
of the Leaſe, and that he required him to 
renew the Term; And the Defendant re- 
A „ fuſed. 
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346 The Law of Covenants. 

_ "refuſed. It was moved, that this Action lies 
not againſt the Aſſignee of the Reverſion up- 
Stat. 32 H. 8. on the Stat. 32 H. 8. For tho the Words are 
extends not general, yet they are not generally to be ta- 
to collateral Een: For of the Covenants which do not de- 
pend upon the Intereſt of the Land, but are 
collateral Things, the Grantees of Reverſions 
ſhall not take Advantage; as if the Covenant 
were, That the Leſſor ſhall yearly deliver to 
the Leſſee 10 J. or to repair a Bridge, not be- 
ing on the Land leaſed ; for the Law never 
intends, that other Covenants than ſuch as 
depend upon the Land, as to repair a Meſ- 
ſuage, Fences, cc. Payment of Rent, and Pe. 
nalties for Non-payment, &c. and this Cove- 
nant, which is collateral, does not depend upon 
the firſt Term, nor upon the Land during the 
ſaid Term, but is to make a new Leaſe, 
which is, as if the Leſſor had covenanted to 
have made a Leaſe of other Lands which 
were not leaſed; but the Judges were of O- 

pinion for the Plaintiff. x Anderſon 82. cox „ 
Caſe, but perhaps for ſome other Reaſon. 
Baron and Baron and Feme ſeiſed, and to the Heirs 


Feme grant of the Husband, let to the Defendant; the 


che Rever- Defendant covenants with them, and the 
_ eee Heirs of the Husband, to do all Reparations, 
nan Afr they convey the Reverſion to the Plaintiff, 
ſignee of the who brought Covenant as Aſſignee to the 
Baron only. Husband only, and good. Cr. Car. 285. Major 

and Tallot, Jones 305. meſme Caſe. 2 7.03.0 
Aſſignee b The Aflignee of a Leaſe by Eſtoppel ſhall 
Eſtoppel can- not take Advantage, ſo as to have any Action 


not have upon Covenant; Cr. EL 437. The Decla- 


Attion on ration was, Quod cum Fohannes King, 10 Elix. 


covenant. [ 
Covenant. jet to the Defendant for Years, Virtute cujus, 


he was poſleſſed, and granted to Abel by 
Indenture with the Covenant, who in 15 E!. 
Pa A aſſigned 


The Law of Covenants. 

aſſigned it to the Plaintiff; and further al- 
ledgeth, That long Time before that the ſaid 
J. K. had any Thing. one Robert King was 
leiſed in Fee, wiz. 7 El. and ſo ſeiſed, died 
ſeiſed in 15 El. and it diſcended to Thomas 
King, who entered upon the Plaintiff and 
ouſted him; ſo he doth not ſhew that Fobn 
King, who made the Leaſe, had any Thing, 
for Robert King was thereof then ſeiſed; and 


then when John King let it to the Defendant, 
and he granted his Term by Indenture, no- 
thing paſſed but by Eſtoppel, then the Leſſee 
by Eſtoppel cannot aſſign any Thing over, 
and then the Plaintiff is not Aflignee to 


maintain this Action of Covenant, Cr. El. 436. 
Nokes and Auger. | 


The Aſſignee ſhall have Action of Cove- Where AC 
nant without ſhewing any Deed of Aſſign- ſignee need 


| | : V ac l — 
ment [in Covenant for peaceable Enjoyment Deed of Al. 


ſignment. 


without Interruption: ] For it is a Covenant 


wich runs with the Eſtate, and if the Eſtate 


be paſſet without Deed, the Aſſignee ſhall 


have the Benefit of the Covenant allo, Cr. El. 


436. 373. Nokes's Caſe. 


Note: Altho' upon expreſs Covenant for to 


pay Rent, Covenant lies againſt the Leſſee 
for Rent Arrear after his Aſſignment ; yer it 


. ſeems ſuch Action doth not lie againſt the 
Leſſee upon a Coyenant in _ as upon 


yeilding and paying after the Aſſignment; 


1 Sid, 447. Devant. N 
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t ſhew any 


Aſſignee of a Reverſion brings Debt pro Rent; amonee of 2 
Defendant pleads to Part, Nan debet; to other Term ſhall 5 


Part, That the Leſſor demiſed the Land to have Remedy 


him, rendring Rent; and by the ſame Inden- upon a Co- 


ture covenants for himſelf, his Heirs and A 
ſigns, with the Leſſee, his Executors and Aſ- 


ſigns, That if he be enforced to pay any 
{ES 5 = nd Charges 


venant by 
— Way of Re- 
tainer. 


Tre Law of Covenants. 


Charges or Iſſues loſt, that he ſhall withhold 
ſo much of his Rent. Per Cur, the Aſſignee 
of a Term ſhall have Remedy upon a Cove- 
nant, by Way of Retainer againſt the Aſ- 
ſignee of a Reverſion; and this both at Com- 
mon Law, and by the Stat. 32 H. 8. Cr. Car. 
137. Bayley verſus Clifford. 
Covenant that the Leſſee, nor any of his 
Under-Tenants or Aſſigns, ſhould not dig 
Gravel, other than for Repairs ; and Plain- 
tiff ok, one B. an Under-Tenant dig- | 
ed. Defendant takes Iſſue, that he was not 
Sub-Tenant modo & forma, the Leſſor having 
made another Leaſe before of Kills, which 
Leſſee made a Leaſe of the Pits to H. for 
Part of his Term H. aſſigned to B. Q. is, 
If B. be ſuch à Sub-Tenant according to the 
Covenant? It was objected, B. is no Under- 
"Tenant to E. Leſſor for Debt lies not againſt 
him: Had the Words been, [None claiming 
under him ſhould dig,] it had been for the 
Plaintiff ; but ejus renew, he cannot be no 
more than if E. had been dead at the Time. 
Per Cur', one may be Under-Tenant, altho' 
the Leflor were dead ; alſo Under-Tenant is 
any that comes under the Leſſor's Intereſt, 
| Brumfidld againſt Williamſon. Covenant that 
he and his Aligns would pay Rent, the Te- 
nant at Will, or his Aſſignee, is within the 
_— thereof, Leflee for Forty ning 
Years of Copyhold, which hath Common in 


. Waſte, with Covenant that he nor his 177 85 
ſhall not uſe the Waſte with Cattle. If his 
Under-Aflignee of . in his Cattle, it 


is a Breach, and other Tenants than Under- 
Tenants. of the Soil are intended within the 
Covenant, 1 Keb. 775, 806. Boarman and 


The Law of Covenants. 


In what Caſes the Aſfience ſhall be bound, though 
not named. Vid. Reparations. by 

A Man lets Land for Years, and Leſſee 
covenants in this Manner, Proviſo ſemper & 


præd J. (le Lefſee) doth covenant, that he 
ſhall repair, maintain and ſuſtain, the Houſes 


upon the Premiſſes, ad omnia tempera neceſſa- 


ria, during all the ſaid Term; and after the 


Leſſee aſſigns over the ſaid Term: The Aſ- , 
ſignee ſhall be bound by this Covenant to re- to re 


air the Houſes, during the Life of the firſt ſignee i 
P 85 g bound, the” 


Leflee, altho' that the Aſſignee be not na- 
med, for that the Covenant runs with the 
Land, being made for the Maintenance of a 


charged in a Writ of Covenant, for any 


Breach after the Death of the firſt Leſſee, in 


as much as this is perſonal to the Leſſee him- 
ſelf, 1 Rol. Abr. 521. Dean of Windſor atid 


Hide. Vide this Caſe, Cr. El. 473, 552. 5 Rep. 
24. 2. A Covenant that runs and reſts — 


the Land, lies for or againſt the Aſſignee at 
the Common Law, altho' the Aſſignees be 
not named in the Covenant, $ Rep. 168. 

D. covenants in his Leaſe for 2 
Executors and Adminiſtrators, to leave Fif- 
teen Acres every Year for Paſture, abſq; cul- 


tura, and that he granted his Eſtate to the 


Defendant, and the Defendant non reliquit 


Fifreen Acres. ad Paſturam, but ſuch a Day 


the Count, becauſe the Aſſignee not being 
named, it is not any Covenant which ſha 
bind the Aſſignee, for it is collateral. Per 
Cur, this Covenant is to be performed by 
„ — a 


and Year plowed up all. It was demurred to 


Thing is eſſe, at the Time of the Leaſe made: — 
But in this Caſe the Aſſignee ſhall not be Land. 


mſelf, his | 


349 


Covenant 
Pair, AG 


ſo in all Co. 
Sthac - 
with the 


The Law of Tovenants. 


If the Cove. the Aflignee, altho' he be not named, be- 
| nant be for cauſe it is for the Benefit of the Eſtate, ac- 
the Benefit of cording to the Nature of the Soil; but to do 
— ac collateral Covenant, as to build de novo, or 
e 3 of the like, ſhall not bind him, unleſs named, 
the Soil, AL. Cr. Fac. 125. Cockſon and Cock. 
ſignee ſhall The Diverſity in Spencers Caſe, is, 
be bound. x. When a Covenant extends to a Thing 
in eſſe, Parcel of the Demiſe ; the Thing to 
be done by Force of the Coyenant is quodam- 
modo annexed, and appurtenant to the Thing 
deemiſed, and ſhall run with the Land and 
_ - - ſhall, bind the Aſſignee, altho' that he be 
Aſſignee not not bound by expreſs Words; but when the 
wy ws. Covenant extends to a Thing that. had not 
extends to Eſſence at the Time of the Demiſe made, 
Thing that this cannot be annexed or appurtenant to a 
had not EL Thing which had not Eſſence; as if Leſſee 
_ —— covenant to repair the Houſes, &c. as one co- 
Demiſe made. Venants for himſelf, his Executors, Admini- 
| ſtrators, to build a Brick-Wall upon Part of 
the Premiſſes; this ſhall not bind the Aſſignee, 
for the Law will not annex the Covenant to 
a Thing which hath not Eſſence. 
2. But had the Leſſee covenanted for him- 
ſelf and his Aſſigns, to build a Brick-Wall on 
Part of the Premiſſes, for as much as it is to 
be done upon the Land demiſed, and the 
Aſſignee is to take the Benefit of it; there- 
fore it ſhall bind the Aſſignee by expreſs 
. „ | 
Things to be 3. But tho the Covenant be for him and 
done by the his Aſſigns, yet if the Thing to be done is 


Covenant meerly collateral to the Land, and doth not 
meerly colla- 


teral. 


Sort, there the Aſſignee ſhall not be char- 
ged ; as if Leſſee covenant for him and his 
Aſſigns, to build an Houſe upon the — 


touch or concern the Thing demiſed in any 


I Hands of the Aſſignee, for it may be waſted, 
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of the Leſſor, - which is not Parcel- of the 
Demiſe ; or to pay any collateral Sum to the 
Leſſor, or to a Stranger; this ſhall not bind 
the Aﬀignee. | 6 3 

4. If a Man leaſe Sheep, or other Stock of 
Cattle, or any other Perſonal Goods, for any 
Time, and the Leſſee covenants for him and his 
Aſſigns, at the End of the Term to deliver other 
Goods or Chattels as good as the Things de- 
miſed were, or ſuch a Price for them, and 
the Leſſee aſſigns the Sheep over: This Co- Covenant 
venant ſhall not bind the Aſſignee, for this is that is by a 


but a Perſonal Contract, and wants ſuch. Pri- Perſonal Con- 


vity which is between the Leſſor and Leſſee, act. 2 8 
— his Aſſigns of the Land, in reſpect of — 
the Reverſion; but in caſe of a Leaſe of binds not the 
Perfonal Goods there is not any Privity, Aflignee. 
nor any Reverſion, but meerly a Thing in 

Action in the Perſonality, which cannot 

bind any but the Covenantor, his Exe- 

cutors, or Adminiſtrators, which repreſent 

him; it is the ſame Law where a Man demi- 


J ſeth Houſe and Lands for Years, with a 
Stock or Sum of Money, rendring Rent, 
and the Leſſee covenants for himſelf, his 


Executors, Adminiſtrators, and Afligns, to 
deliver the Stock, or Sum of Money, at the 
End of the Term, yet the Aſſignee ſhall not 
be charged with this Covenant: For tho the 
Rent reſerved be increaſed by Reaſon of the 
Stock or Sum, yet the Rent doth not iſſue out 


of the Stock or Sum, but out of the Land only; 


and therefore, as to the Stock or Sum the 
Covenant is Perſonal, and ſhall bind the Co- 


Nvenantor, his Executors, or Adminiſtrators, 


and not his Aſſignee: And it is not certain 
that the Stock or Sum ſhall come to the 


Or 


350 The Law of Covenants. 
If the Cove. the Aſſignee, altho' he be not named, be- 
— be for cauſe it - for the Benefit of the Eſtate, ac- 
the Benefic of cording to the Nature of the Soil ; but to do 
8 40 a collateral Covenant, as to build de novo, or 
che Nears of the like, ſhall not bind him, unleſs named, 
the Soil, Aſ. Cr. Fac. 125. Cockſon and Cock. 1 no 
ſignee ſhall The Diverſity in Spencer's Caſe, is, 
| be bound. 1. When a Covenant extends to a Thing 
in eſſe, Parcel of the Demiſe ; the Thing to 
be done by Force of the Covenant is quodam- 
modo annexed, and appurtenant to the Thing 
demiſed, and ſhall run with the Land and 
. - ſhall, bind the Aſſignee, altho' that he be 
Aſſignee not not bound by expreſs Words; but when the 
yg ad Covenant extends to a Thing that. had not 
extends to a Eſſence at the Time of the Demiſe made, 
Thing that this cannot be annexed or appurtenant to a 
had not EC Thing which had not Eſſence ; as if Leſſee 
ſence 8 covenant to repair the Houſes, &c. as one co- 
| 8 * 4e venants for himſelf, his Executors, Admini- 
ſtrators, to build a Brick-Wall upon Part of 
the Premiſſes; this ſhall not bind the Aſſignee, 
for the Law will not annex the Covenant to 
a Thing which hath not Eſſence. 
2. But had the Leſſee covenanted for him- 
ſelf and his Aſſigns, to build a Brick-Wall on 
Part of the Premiſſes, for as much as it is to 
be done upon the Land demiſed, and the 
Aſſignee is to take the Benefit of it; there- 
fore it ſhall bind the Aſſignee by expreſs 
2 2 Words. ; 5 
Things to be 3. But tho' the Covenant be for him and 
done by the his Aſſigns, yet if the Thing to be done is 
Covenant | meerly collateral to the Land, and doth not 
deral. © rouch or concern the Thing demiſed in any 
Sort, there the Aſſignee ſhall not be char- 
ged ; as if Leſſee covenant for him and his 
Aſſigns, to build an Houſe upon che Lend 
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of the Leſſor, - which is not Parcel of tze 
Demiſe ; or to pay any collateral Sum tothe 
Leſſor, or to a Stranger; this ſhall not bind 
the Aſſignee. | OY 

4. If a Man leaſe Sheep, or other Stock of 
Cattle, or any other Perſonal Goods, for any 
Time, and the Leſſee covenants for him and his | | 
Aſſigns, at the End of the Term to deliver other | 
Goods or Chattels as good as the Things de- 
miſed were, or ſuch a Price for them, and 
the Leſſee aſſigns the Sheep over: This Co- Covenant 
venant ſhall not bind the Aſſignee, for this is that is by s 
but a Perſonal Contract, and wants ſuch. Pri- Perſonal Con- 


vity which is between the Leſſor and Leſſee, 2 * 


and his Aſſigns of the Land, in reſpect of 

the Reverſion; but in caſe of a Leaſe of — xi | 

Perfonal Goods there is not any Privity, Aſſignee. 

nor any Reverſion, but meerly a Thing in 

Action in the Perſonality, which cannot 

bind any but the Covenantor, his Exe- 

cutors, or Adminiſtrators, which repreſent 

him; it is the ſame Law where a Man demi- 

# ſeth Houſe and Lands for Years, with a 

Stock or Sum of Money, rendring Rent, 

and the Leſſee covenants for himſelf, his 

Executors, Adminiſtrators, and Aſſigns, to 

deliver the Stock, or Sum of Money, at the 

End of the Term, yet the Aſſignee ſhall not 

be charged with this Covenant : For tho the 

Rent reſerved be increaſed by Reaſon of the 

Stock or Sum, yet the Rent doth not iſſue out 

of the Stock or Sum, but out of the Land only; 

and therefore, as to the Stock or Sum the 

Covenant is Perſonal, and ſhall bind the Co- 

venantor, his Executors, or Adminiſtrators, 

and not his Aſſignee: And it is not certain 

that the Stock or Sum ſhall come to the 

Hands of the Aſſignee, for it may be waſted, 
or 
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368 The Law of Covenants: 

br otherwiſe conſumed, or periſh by the Leſ- 

ſee, and therefore the Law cannot determine 

at the Time of the Leaſe made, that ſuch 
Covenant ſhall bind the Aﬀlignee. 

Leſſee covenants with the Leffor and his 

Heirs, not naming his Aſſigns; Leſſor grants 

the Reverſion over. Aſſignees may have 

Action of Covenant, tho' not named: And 

Aſſignees ſhall have Debt for Rent upon 

neral· Words, Reddenio ſolvendo, without 2 

ing numed, 1 Sid. 157. Kitebin and Complet, 

— 565. I Lev. 109. & Raym. 80. meſmi 
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IN Corned thi Plaintiff declared Fe ig 790; 
Indenture, in which che Defendant had ed did relate 
covenanted, he was ſeized in Bee, Cc. and 2 To 
would free the Premiſſes from all Incumbrances? Decleratiin 
Arid anvther covenant for quiet Enjoyment. concludes, Ei 
And the Breach aſſigned, was upon an Entry fc fregit cm- 
and Evickion by mother; and concludes, Er van en, and 
fic ronventionem ſuum pr 2d „ in the l Gb 
lar Number. D be did not ſhew * Rn” 
what Covenant ht ee Se her Cur”, ton. EE. 
ventio eſt nomen collettionem. if Twenty 
Breaches had been aſſigned, he ſtill counts De 
placito quod teneat ei comventionem” inter eos far. 
And the Breach being of all Three Covenants; 
2 Recovery in One would be à good Bar in 
any Action afterwards, to be brought upon 
either of thoſe Covenants, 2 Mod. 311. Aſter 


Maxeen. 

In Covenant, if he Sum is miſcaſt; too little Sum ita 
or too much, yet it is amendable, and not like mendable. 
to Debt; which it alledged leſs than in Truth 
it is, not ſhewing the reſt is ſatisfied, it's ill, 
and not amendable. 3 Keb. 39. Bolton C Lee. 

2 Cr. 247. 2 Lev. 5 „ 
Covenant was brought upon Articles indet⸗ Delaration,ge 
ted; and in the Memorandum the Plea was, n n Action in 
De comventione fra#?”, but the Declaration was — . 
as in Action on the Caſe, Lao nod tum per factum god good wh 
Indentat' reftatur quod le Deft conceſſit, without 
all it — and concludes not © proup 
ſolet; in Covenant, & ſic infregit. Per Car, this 
is an Action of n And it is not necel- 
9 b n 
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Is not necel- ſary to conclude & ſic fregit, but the Cove. 


ſary in the nant beitig quod Def. non relaxaret, a Debt af. 
Aſſi t | IG: a fax if 
Fa Brench to ſigned to the Plaintiff without his Licence, and 
ſay Fe fic in- the Breach aſſigned quod Def. relaxavit, not ſay- 
fregit corven= ing without the Licence of the Plaintiff. Per 


tim. Cur”, ſhe Breach is or ml aſſi ＋ and ſo 
mauer nil cap. per Billam. Sit Tho, Jones 229. 
Ib Coppin | & Slaymaker. TT 721 FT 


Diiebt on Bond to fatisfie for all Goods that 
2ldln Apprentice ſhould imbezel: And in the Re- 
plwKlication aſſigned a Breach, that he had waſted 
Diverſity be- diverſa bona ad valentiam 100. Deſendant de. 
tween a Bond murs: And it was excepted to the Replication, 
and a Cove- that it is too general, not ſhewing what the 
nant in aſſign- Goods were. But per Cur „It is well enough 


ing Breach, in this Action upon the Bond, where Dam- 


mages are not to be recovered, but the Penalty 
of that Obligation upon any Breach. Aliter, in 
Covenant where the Recompence is to be ſor 
Dammages: And Judgment pro Quer. 1 Lev. 94. 
French & Pierce. i Keble 467. Aſeſme Caſt. 
Where one brings Action of Covenant for 
not paying of Money according to the Cove. 
nant, he need not alledge that he requeſted the 
Deſendant to pay it: But where he brings 
Action of Debt for Money due by Covenant, 
he ought to alledge a Requeſt. Tr. 23 Car 1. 

„ SSH en oft 
In Action of Covenant, the Plaintiff declares, 
the Defendant covenanted to take the Plaintiff 
to be his Clerk, and to allow him 2 5. for eve- 
ry Quire of Paper that he ſhould copy out, 
and 1 d. for every Sheet that he ſhould engroſs, 
and all uſual Fees; and amongſt other Breaches 
he alledged, that he copied out a Bill contain- 
ing Four Quires and Three Sheets, for which 
8 f. 3 d. was due to him, which the Defendant 
hath not paid. Verdict and Judgment pro Hor 
Error 


Che Law of Covenants. 


. P % 


Eeroe ges was That rs ould berg ore. 
Apportionment in this Caſe; for the Covenant for a Sum cer- | 


is, That he was to allow him 2. for copying 
* Quire, but not p Rata. But if he had aver. 
red 3 4. to the uſual Fee for copying 3 Sheets 
of Paper; he might have help'd himſelf upon 
that Clauſe. Allen 9. Needler & Gueſt. 
8 a 1401 Ihen n 
Where Notice need to be laid or nor. Vide Tir. 
* r Fe.” Notice. „ 3001 bin 


tain, no Ap- 
portionment, 


| fits 0: | ed ee ü 
Covenant that he ſhould aſſure ſuch Copy- Covenant to 


hold Land to the Plaintiff if he married with 
his Daugtiter, Secundum Lege: Ecelefiaf icas. And 
-alledgeth, that he ritè & Agitime eſpouſed the 
Daughter of the Defendant. ' Per Cur, It is 
ſufficient to the Plaintiff to alledge Licet ſepius 
requifitus, without giving Notice of the Mar- 
riage, for he at his Peril ought to take Notice 
thereof; and he need not ſhew a Court to 
be holden, for he ought to procure a Court 
to be holden. Judgment pro Quer. Cr. 
Fac. 102. Heteber & Pynſett. 1 Lev. 41. Baſic 
Morgan. 9 „ 
Sir B. H. brought Action of Covenant, and 
declares, Whereas it was covenanted inter alia: 


aſſure Copy- 
hold Lands. 


Whereas the Plaintiff had bought a Park of H. F. 


eſteemed to be 300 Acres, aſter the Eſtima- 
tion of 18 Foot and an half to the Pole, at 
the Rate of 100 J. for every Acre, and had 
paid 2500 l. that the ſaid Sir B. H. and H. F. 
ſhould appoint Two Meaſurers, the one at the 
Election of H. F. the other at the Election of 
B. H. to mealure it before the 31ſt Day of 7a- 
zuary; and if there appeared to be more Acres 
at the Meaſuring than the 25001. amounted to 
that Sir B. H. thould pay as much as ſhould be 
more beſote ſuch a oy and if the Acres did 

| 2 1 not 


A 


'' -,, _ - - not-amount to ſo much as he had paid, that 
4 then H. F. and Goates ſhould pay ſo much as 
f ' _ ſhould be wanting before the 3 iſt Day of May. 
And he alledgeth in facto, That he nominated 
ſuch a Meaſurer, and that H. F. would not ap- 
point any before the 3d of January; that the 
ſaid Meaſurer juſtly. meaſured it, and that there 
was wanting 70 Acres, which amounted to 
o d. and that he, being required fuch a Day, 
did not pay it. Deſendant takes Iſſue, That 
there did not want any Acres to amount to the 
Sum 6f 2500 J. and found pro Quer Dammage 
40. Excepted, that Goates being a Stranger 
tao the Meaſuring, ought to have Notice that ſo 
much was wanting before the Day of Payment, 
and no Requeſt is alledged till Dec, 10 Fac. 
which is long after the Day of Payment was 
paſt. Sed Cur', He being privy to the Cove- 
nant, ought. to take Notice of the Admeaſure- 
ment as well as the Plaintiff, and might have 
_ been preſent ac the Meaſuring; and though 
H. F. (and not-Goates) was to appoint the Mea- 
ſarer, and did not do it, it was his Default, 
and they are both Parties to the, Covenant. 
Noticeon Co- Alſo, in Point of Covenant, Notice is not to 
ven ant not to he given ſo ſtrictly as upon an Obligation, 
be . 25 which is in Point of Forfeiture. - Judgment was 
«ay 1g aſſigned on Error. Crok. Fac. 390. Sit 5 8 1 
= Hicks verſus Goates, 1 Roll. Rep. 314. Godb. 
192. Vids ſuch. like Cale, Cr. Fac. 472. Bur- 
weil Mod. „ 5 
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5 Monſtre. Oyer. Vide infra, Tit. Bonds fir 
Performance' of Covenants, . 


In Action of Covenant the Defendant de. 
mands no Oyer, but pleads,, Quod in Articulis 
lis ulterius continuetur. It's ills and his ſhew- 
ing the Counterpart is not ſufficient, ' but the 
whole Indenture ought to be brought into 
Court. 1 Keb. 513. Preiſland and Cooper. 
| The Defendant now cannot pray Oyer as here. 
| tofore, but mult plead to the Indenture, and. 
produce it to the Court. 1 Reh. 104. But it's 
faid in Ventr. If the Defendant pleads Perfor- 
mance without demanding Oyer, it is a good 
Cauſe of Demurrer. x YVentr. 37. M 
Debt on Bond to perform Covenants, De- 
ſendant craves Oyer of the Bond, and then Oyer 
of the Condition, which was to perſorm Co. 
| venants made between the Plaintiff and the 
| Inteſtate of the Defendant; and after Oyer-ok; 
the Condition, the Entry on the Roll was, 
that the Defendant prayed Oyer of the Inden- 
ture mentioned in the Condition, which. was 
not brought into Court, Et es Legitur in bac 
verbs, This Indenture, &. and ſets out the en- 
tire Indenture in Engliſh. Per Cur, Upon gene- 
ral Demmuter it ſhall be intended to be the true 
Indenture, and that it is in Court, although it 
doth not ſo appear by the Record. But the Court 
agreed in this, That the Defendant ought to 
have ſhewed the Deed, and not the Plaintiff 
by the Law; though the Court ſhall ſometimes 
compel the Plaintiff to = a Copy of the In. 
denture, becauſe the Defendant ſwears hg 
hath no Part, or that it is loſt. 1 Saund. 9, 9. 
Fevent and Harridge. | 3 
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The Lab ok Covenants. | 
Plaintiff declared on a Deed, dated the 30th 
of January: Defendant demanded' Oyer, and 


the Date thereupon was by Indenture of ano- 


Miſentry a- 
mended upon 
yer. 


ther Date. This Miſentry may be amended, 
being only upon Oyer, which is the Act of the 
Court. Aliter, Had it been on a Deed ſo 
leaded, it may be amended in another Term, 
being only a falſe Recital by the Court. 1 Keb. 
. | 1 
In Debt on Bond, upon Oyer of the Condi- 
tion the Deferidant pleads Performance gene. 
rally, it is not good, unleſs he ſhews the Deed 
and pleads it. Vid. x Sid. 0. | 
In Debt on Bond, Defendant demands Oyer 
of the Condition, which was to perform Cove- 
nants in an Indenture, and then pleads Perſor. 
mance generally without ſhewing of the Inden- 
ture; and Demurrer general upon it, and 
adjudged pro Quer, 1 Sid. 427. 
Debt on Bond to perform Covenants in an 
Indenture: Deſendant pleads, that there was 
no Covenant contained in the Indenture on his 
Part to be perſormed. The Plaintiff demands 
Oyer of the Indenture, which is entered verba· 


tim, and then demurs, which he could not wel! 


do before the Entry of it, whereby it becomes 
Part of the Bar; fo the Cauſe of the Demur. 
rer appears. It was alledged by Sanders, whoſe 
Hand was to the Plea, That the Plaintiff could 


not have Judgment, becauſe no Breach was al- 


ledged. The Court was offended with him, 
and they held the Plea in Bar meerly for De- 
lay, and adviſed by him againſt the Statute of 
.I. I Ventr. 43. : CES 05 enn 345.5 $120. 

In Treſpaſs a Man juſtifies the taking of Four 
Aſhes, &. as ſeveral which Lcitum foret for 
the ſaid Leſſees and their Aſſignes, to take up- 
on the Premiſſes neceſſary Fireboot, * e- 

— : N oof, 


The Lats of Covenants. | 


boot, ec. and ſor :neceſſary Reparations. It 
there alk be juſtifies 


was thereupon demurred, beoau 
by Force of a' Covenant in an Indenture, and 
doth not ſhew the Indenture, it being a Thing 
which cannot be granted without Deed. Per 


Car, The Plea is ill: For the Servant's juſtify- 


ing under the Intereſt of his Maſter, and med- 


3s 


dling with the Title, ought to ſhew the Deed; 
fort is the Subſtance of the Title, and without 


ſhewing it he cannot juſtifie: And it is his Folly 


to juſtiſie under one who either would not, or 
con not ſhew the Deed. Cro. Fac. 291. Purfrey 


ſerve the Defendant: Six Years; and that the 


Declaration, That the Plaintiff covenants to 


Defendant covenants to pay the Plaintiff 837. 


for every Year Quarternatim, (vix.) 20. 154 


at Michaelmas, 201. at Lady-Day, 20 l. 15 1. at 


Midſummer, and 20. 15 at Chriſtmas; and 


aſſigns a Breach in the Non payment of the. 


whole. Defendant demands Oyer of the Inden- 
ture, which was enter 'd as aforeſaid, ſaving 


that under the ¶ viz.] it was 20 l. at Michaelmas, 


and 201, 154. at Lady. Day. Iſſue was taken, 
that the Plaintiff did not ſerve the Defendant. 


Verdict and Judgment pro Quer. Error aſſigned 
in the Variance of the Sums in the Declaration 


and the Indenture; alſo all the Particulars do 
not amount to 83 J. but 15 . ſhort of it; alſo 


without the Particulars under the [ ſcilt ] it does 


not appear how much ſhall be paid at one 


Day, and how much at another, and it is not 


ſaid; Cuarternatim per æquales portiones, Per Cur?, 
Quarternat im (hall ſupply alt this after a Verdict, 
and the Variance under the [/cilr?-] ſhall not 
hurt, ſor Quarternatim ſhall be intended the uſual 
Qaarter- Days, and that the Payments ſhould 


be byqual pörtion: * although there is not 
40 | : | 
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Covenant and 83 J. due, bunt appears 15 6. leſs was due, yet 

demand more ſor that the Jury have not given leſs than was 
than is due, 
Jury gives 


leſs. though in ſome Caſes the Damand of leſs than 


due. The Demand of more ſhall not hurt, 


is due ſhall. hurt. 2 Lev. 99. Venaſton and 
Mac artyr. r 


7 


Covenant in * that he ſhall enjoy * in 


C. B. Breach So, that the Defendant had 

*- erefted another, Meſſuage tam proper? ; his Lights 

; - py were magnopere ET * eri tune. ; Y et 
Time after dict pro Quer. Moved in Arreſt, that adbuc 
the Original, exiſtunt refer to the Time of the Declaration; 
and gr good. and fo Dammages given for a Thing which is 
aſter the Original, which is 15 Days at leaſt 
before the Declaration. But per Car, Perhaps 

the Defendant appeared grats without any 

Original, and then the Action commenceth by 

the Declaration, and the Recital of the Sum. 

monitus in the Declaration is but Form. And 


Declares ad- 


en 


and yet held always good. 3 Lev. 246, Hart 
„„ 
e gs 40 


+ Whereas by indenture, bearing Date, &«. 
between the Plaintiff and the Teſtator of the 


| 3 tui. Defendant; Teſtatum exit, that the Plaintiff 


fiir, where demiſed ſuch a Meſſuage, c. and ſaith not ex- 
good or not. preſly that dimiſit & conwenit ; and it was held 
by the Court to be good enough. Cr. Gar. 188. 
And the uſual Courſe in B., R. is ta deglare in 


| this Manner, that by ſuch an Indenture fe 


"+ < 


« Q 
12 
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Che Lamp of Covenants. 


tum exiſtit. 2 Reb. 79. Onflow/and Anſley, in 


which Caſe it is agreed it a good Affirmative: 


And in 2 Keb. 54. Horneck-and+ Sanderſon, it is 


ſaid, If the Indenture be ſer forth by a Teſfatum 
exiſtit, in Debt on the Indenture, or in a Plea 
in Bar, it's. naught. Ali: in Covenant. Vid. 


Hilſon and Feffrey's Caſe. Cr. El. 195. The 
Prothonotary certified, that it was the com- 


mon Courſe. In Debt for Rent, Quod cum per 
Hidentur teſtatum exiſtit, is ill; but in Covenant, 
or Debt on Bond to perform Covenants, ſuch 
Declaration is good. 2 Keb. 383. Coquer cont? 
Crine. i: fel N n ere 

In Action of Covenant to pay 4 J. per Ans. 
during the Life of A. T. the Count was, Cam 


per quoddam ſcriptum ſigillat, per quod Teſtatum 


exiſtit; which per Cur, is we enough after. a 
Verdict. Some faid, the Per quod ought to be 


omitted; but. per Cur?, it is one and the ſame. 
Senſe. 1 Sid. 375. 2 Keb. 400. Stephenſon's 


Caſe. OY A ERIN 
In Covenant Plaintiff, declares that the De- 
tendant per ſcriptum Articulor? convenit, and 


— 
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ſaich not /igilo (Def) ſigillat, it is not good; Per rr: 
for it ſhall not be intended faFum without and faith not 
ſealing. Cr, El. 57 1. Saut bell and Braun. Un. fegillo ſegillas. 


core vid. 1 Vent. 70. 11120 TY 
The Addition of a Perſon-in the Covenant, 

who is no Party to the Deed, is idle, and he 

pyght to be omitted out of the Declaration: 


So if the Coyenant has inſenſihle Words, thoſe Breach to be 


only which are ſenſible oughe to be recited , laid in the ſen- 


and the Breach to be laid therein. Cr. 000 ſible Words. 
bli. 


Goodman and Knight, Sa of an inſenſible 
gation. 3 Lev. 21, 22. 
Declaration on Covenant in Indenture, 


which recites quod cum per Indenturam teftatum TePatum exin 


vit # ; Per Cur', It's good, and the Diverſity is ſtir. 


where 
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Licet, and 


faith not Ta. 
men. 


| TheLaw'of Covenants. 


where it is by Way of Declaration, -and where | 
by Way of Bar or Replication ; for in the De. 
claration, Teſtatum exiſtit is ſafficient to induce | 
the Action, and to aſſign the Breach. Cro | 


Fo. 537. Bullivant and Holman, 
Covenant with the Maſter of a Ship to ay 


Primage, and avers he did not pay it, but ſaith 


not in his Declaration what that i ts, yet good, 
Latch. p. FO. 
In Debt on Bond, conditioned to ſeal a Deed, 


and perform the Covenants, he pleads he did 


ſeal the Deed, and perform the Covenants; he 
muſt ſet the Covenants forth, that the Cour 
may judge of their Sufficiency. 2 Keb. 849, 
B10 cow and Mountague. | 

Two Exceptions were taken to A ; Declars 


tion in Covenant. 


1. The Covenant is, That the Plaintiff and 
his Wife ſhall enjoy certain Farms; and the 
Breach is afligned, that the Defendant entered 
upon the Plaintiff into the ſaid Farms. Pe 
Coke, This is good enough. 

2. Tei is, Quod licet ipſe perimplevit all Covenants 
on his part, and the Defendant had not per: 


formed his Covenants. This Licet is not good 


without a Tamen, Licet not being any direct 


Affi mative: But Judgment pro Quer. 1 Rl. 
ns 267. Pemberton and Platt. © 

: Defendant covenanted, he was ſeized in Fee, 
. und would free from Incumbrances, andin 


- * It there was à Covenant for quiet Enjoyment; 
and the Breach aſſigned was upon Entry and 
Eviction by another, and concludes, & ſic can 


dent ionem ſuam prædictam infregit, in the ſingu 


Convent io 166 
mn col ecti. 
vum. 


| '< _—_— he {tilt * Placito * teneat ei con. 


lar Number, and doth not ſhew in what Cove 
nant in particular. But per Car, Conventio is nomen 
ColleFioam; and if Twenty Breaches be af 


Den- 


entionem inter eos fact. And the Breach being of | 
Il che Covenants, the Recovery in one would 


e a good Bar in Action afterwards co be 
Wrought upon either of theſe Covenants. 


Mod. 3 11. After and Mazein, Devant © 
Plaintiff declares, That it was agreed be- 
ween him and the Defendant, that the Plain- 
iff for 1 200 J. ſhould demiſe certain Lands to 
he Defendant for a Term of Years, & quod 
cribi & ingroſſari fecit quandam Indentur? bargainie 
vendit ion per quam ment ionat fuit , quod demiſit 
he Lands to the Deſendant for the Term, quam 
zuidem Indent ipſe figillavit & deliberavit ut factꝰ 
am virtute cujus ac vigore Stat?. The Defen- 
dant was poſſeſſed, but had not paid the Mo. 


ney : The Defendant demurs upon this Decla- Leaſe alledg'd 
ration, for the Leaſe is alledged only by Way only by Way 


of Recitement. But per Cur”, The Pleading is of Recite- 
as good as if he had ſaid, Quod per Indentur” 
dimifiſſet. Sir Tho, ones 24. Harris and Hilleſley. 
Debt on Bond, conditioned for Performance 
of Covenants in quadam Indentura bie in Cur 
prolat?z and in Truth the Deed was not in- ;, quandam 
dented, but was written, bæc Indentura fadta: Indentura; but 
Per Car, It is not any Indenture, though there it is not in- 
be Two Parts thereof, and adjudged contra Def? dented. 
Cro. El. 472. Frampton and Stiles, 5 Rep: 20. b. "2160 
One declares in Covenant, That the De. Covenant te 
fendant covenanted to find the Plaintiff with find Meat, Cr. 
Meat, Drink, Apparel, and other Neceſſaries. and other Ne- 
It's ill, becauſe he doth not ſhew in particular ceſſaries, and 
what other Thing were neceſlary. Cro. Fac. 486. 
Mills and Aſffell. ants 
Covenant to pay ſo much Money into the 
Exchequer; and Error was, becauſe he had not 
let forth in what County the Exchequer is. 
Stiles, p. 59. Teach and C ethero, Inuit de Chan- 
cery & Bank le Roy, Moor 176. l Ie i 


they ate. 


ſhe not what s 


Parties. upon Oyer there were Three, A. B. and the 


1 
how. 
— 
* 225 
* , 


The Lam of Covenants. 
| The Plaintiff brings Action of Covenant as 
Aſſignees Aflignee, and doth not name himſelf Aſſignee 
but after, in the Declaration, ſhews how he 
is Aſſignee); it's good enough, eſpecially after f 
a. Verdict. Cro. El, 823. Wine and Ewer.. 

Indenture The Plaintiff declares, by Indenture between 
miſtaken as to the Defendant and A. it was covenanted, and 
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Defendant ; it's xl. Latch. p. 50. Conſtabl 

and Clobery. 9 
Covenant in ſome Caſes is purſued ſtricthy: 
'The Plaintiff declares, That the Defendant 
covenanted to take the Plaintiff for Clerk, and 
to allow him 25. for every Quite of Paper he 
ſhould copy out. The Breach is aſſigned, that {Ww: 
he copied out a Bill containing Four Quires Wto 
and Three Sheets, for which 8s. 3 d. was due an 
And Judgment was reverſed, becauſe there Noi 
| could be no Apportionment in this Caſe; ¶ ſu 
it was 2. per Quire, but not pro Rata, Allen p. 19. th 
Needler and Gueſt. Dalt. o 1 no 
Debt for 1000 J. on Deed: of Charter party; B 
it appears not by the Plaintiff's Declaration B 

that the Defendant is indebted to the Plaintiff, 


That the De- but only he ſaith, He is-indebted as it ap- D 
dant is in- ars, but ſhews not, how. Per Cur, It is %. 


debted as ap- * | W. 
y Indenture, and well enough. Dyer 148. IM C 

1 Plo. 121, 122. Stiles. Rep. 133. Freher's Cale. WM ti 
Either an Action of Debt or Charter. party lies g 


here, ſor it is on a Charter: part. Here is not k 
indeed a perfect Allegation, yet it is uſually 

Defendant covenants, Whereas the King Þ 

had granted the Office, of Aulnegeor to the Wl tc 

uke of. Lenax, who had made the Plaintiff C 

is Deputy for Seven Years of all the Places v 

in Eſſex (except Colchefer) ; that the Defen- t 

| ant covenanted, Whergas the (aid Nuke ol i £ 
«Ec: | 60% 


* 


The Law of Copenantes. 38x 


t 25 & had made a Deputation of that Office 
nee n Colcbefter for Two Years to E. that at the 


he 


End of the Two Years he would procure to 
1 


hem a Deputation for Seven Years in the ſame 
Manner that E. had it, proviſo that they, upon 
he making thereof, ſhould | ay Security for 
Payment of 100 J. per Ann. d they alledged 
in facto, that they were always ready to give 
Security for the Rent, and that the Defendant 
had not procured the Deputation. Defendane 
demurs. Per Car, The Declaration is good: 
It is enough they have alledged a Readineſs to 
nd give Security, and they need not ſhew they re- 
he quired a Deputation to be made as the other 


"at N was, or indeed that any Deputation was made 

rs to E. The Covenant mentions a Deputation, 

ue and he is eſtopt to ſay the contrary, and he 

re {WM ought at his Peril to procure to the Plaintiffs 

e ¶ ſuch a one as that was, Neither need they ſhew .,.,,...... 

9. the Breach according to the uſual Form, Er /ic ,oxventimem 
non tenuit conventionem in hoc, for there was a in he. 

; WH Breach ſufficiently alledged. Cr. Fac. 297. 

f Plaintiff declared, he made the Leaſe to the 

v- Deſendant the 28th of May, and that afterwards, 

is WM /ci che 27th of the ſame Month, he broke the pee & Sci. 

8, Covenant. Per Cur', Where the Poſtea and Sci. licer repug- 

e. licet are repugnant in a Deed, the Poſtea ſhall be Rant. 

good to ſignifie the Time of the Covenant bro. 

ken, and the Scilicet ſhall be void. Stiles Rep. 45. 

y Charter-party between B. Owner of a Ship, 


and L. and M. Merchants, * of a Ship; 
B. puts to freight to them the Ship in a Voyage 
to Guinea at 48 J. per Month: Then there is a 
Covenant ſor the Payment of the Freight, vix. 
when the Ship arrives at Guinea, the Freight 
then due was, upon Notice of it, to be paid in 
England, and thæ Reſidue when ſhe arrives in 

N | England; © 


wv. qo Oo 009 


"I 
"CT — — 
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Demand of 
leſs than is 
due. 


vere then paſt, which comes to ſo much, au 


fendant had not paid any of the Sums. It ns 


makes a Difference between this Caſe of Co 


The Law of Covennts. 
England: And faith, that at ſuch Time the Shi 
arrived at Guinea. Six Months and Ten Da 


Notice thereof given; and that after ſuch a Tim 
the Ship arrived into England, and that thi 
Freight for Six Months of the Time of th; 
laſt Payment came to 287 J. 4 s. and the D. 


excepted to the Declaration: It appears upm 
Computation, that the Plaintiff demandg 
more upon the firſt Breach than is due by 30; 
and leſs than is due upon the ſecond Bread 
by 165. and though the firſt may be cured hy 
the Jury*s finding leſs, or by che Plaintiff's 
lealing the Overplus, yet where the Demands 
lefs than is due, this is a Fault incurable. Has 


venant and Debt; and held, that after Verdi c 
it had been cured without Queſtion, alchoupt 
upon Demurrer there may be ſome Doubt, th 
Demurrer being general, but upon ſpecial D . 
murrer it had been ill. And Judgment pro Quer 
and ſaid, the Defendant may move this in Arte 


Judgment aſter the Writ of Enquiry, if he would - 
2 Lev. 56, Bolton and Lee, & 3 Keeble 39. d 

Variance between the Deed and the Declaration. ˖ 
Plaintiff declares by Indenture. dated the : 


7th of Sept. 1657. whereby the Defendant co! 
venants, that he and one T. V. would delive : 
to the Plaincff ſo many Maunds of Salt. pen If 
at ſuch a Rate before the 20th Day of Ocfobe Ml 7 
enſuing, the Plaintiff paying fo much a'Maund; MW , 
and to the Performance thereof the Deſendant , 

| 

| 


binds himſelf in 500 1. Defendant demands 


Oyer, and it appears between the Covenant and 
the Obligation there is a Proz1/o, That if - 
F Wo the 


The Lew of Covenants. | 


= Wh Defendant ſhould between that and the ſaid 


_. 


IS > deliver the ſaid Salt. petre, that the Deed 
15 hould be void; and pleads, that he, within the 
t Time aforeſaid, had prepared 1000 Maunds of 
te alt- petre, and that the Boat wherein it was put 

Was caſt away, and ſo he was diſabled. Plaintiff 


replies, theDefendant had ſufficientSa/r-perre over 
and above what was caſt away. And upon Iſſue 


t was moved in Arreſt of Judgment, that there 


5 as a Variance between the Deed and the De. 
1 claration, for-in the Declaration the Proviſo is 
8 omitted. But Per Cur 5 1. The Action s 


brought upon the Covenant, and not upon the 
Penalty, and the reciting of the Penalty is but 


de oat Recital of the Proviſo, according to Ugbtred's 
dug Caſe, and the Defendant ought to plead the 
ugh Proviſo. Raym. G5. Elicot and Blake, 1 Keb. 424, 
> 426. meſme Cale.” 1 Lev. 88, meſme Cale. Vid. 
ſub Tit, Excuſe. | 5 


1er 2 | Articles. 
1 As to Variance between the Count and 
0 the Deed, the Iſſue may help it as in this Caſe: In G hat Caſes 


be diſabled, that then he ſhould not pay; which 
is well, the Action not being founded on the 
Penalty, but only in the Breach of the Cove- 


Judgment, and not on Demurrec on Oyer for 


dB the Deed to be the ſame; but if he had pleaded 
8 non eſt factum, he might have had Advantage ot 
| ; the Variance. The Count is of a Bond dated 


the 1ſt of May, and the Entry is of the 2d of, 
5 | | on 


7 


ſound for the Plaintiff, and 300 l Dammages, 


Tah Surplus. 2, The Declaration Is ſufficient -with- Where a De- 


claration is 
ſufficient 
withour re- 


Citing a Pro- 


viſo in the 


The Action is founded on the Covenant to Iſſue ſhall help 
deliver Salt. petre at a Day; and on Oyer it men-. Variance be- 
tions ſuch a Covenant, but further giveth Li- tween the 
berty, that if the Defendant by Act of God 8 


nant in not delivering: (This was in Arreſt of 
Variance.) Alſo the Plaintiff hath here agreed 
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384 The Law of Covenants. 
e on Releaſe pleaded, and Iſſue upon it, it is good 
enough: And here in the principal Caſe, the 
Iſſue was on the Diſability. 1 Keb. 426. Billage 

and Blake. 5 

_ © Variance between the Indentute and the De. 
glatation ſhall not ſtay Judgmetiit after a Ver: 

dict. 1 Sid. 49. 'Prys and Waters. 1 Keb. 126. 
By Agreement between the Plaintiff and the 
Teſtator of the Defendant, a Parcel of Land 
was to be ſold ſor 400 J. but if it did not arik 
to fo much, then they covenanted with each 
other to repay proportionably to the Abate 
ment; and the Defendant's Teſtator covenant. 
ed for himſelf and his Executors to pay his Pro- 
portion to the Plaintiffs, ſo as the Plaintiff 
ave him Notice in Writing by the Space of 
Ten Days, but faith not ſuch Notice was to be 
given to his Executors or Adminiſtors. On 
Variance in Oyer of the Indenture there was a Variance be 
Point of No- tween the Covenant, which was for Notice to 
— be given to the Teſtator, and this Declaration, 
whereby Notice is averred to be given to the 
Executors, and a Demurrer on it; but per Cur?,thi 
is no material Variance, becauſe this Covenant 
runs in Intereſt and Charge, and fo the Exe 
cutor is bound to pay, and therefore it is ne- 
ceſſary he ſhould have Notice. 2 Mod. 268. 
Harwood and Hilliard. „ 
Ihe Covenant was, That he will aſſure, 
convey, and aflign a Leaſe : The Defendant BW 
pleads Performance. The Plaintiff aſſigned MW - 
the Breach Quod non aſſuravit, comveyavit, & 
8 tranpoſuit ¶ Anglice, ſet over]. And the Deſen- 
fienevit for dant pleaded, Quod aſſuravit, conveyavit & afſiy- 
Trenſpeſait. mavit, | Anglice, (et over;] and the Word Tran | 
RR peſait is not in the Covenant, nor in the Plead- 
ing for Performance thereof. It is an Iflue Wil 
misjoin'd. 2 Leon. p 116. Gray and — | 


+: 
CE AE et T——. 1 a. — — — 
p — — * - * * 


4 


Et a q — 6 1 F * * >: » 3 
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In Det on 4 Bond ef Performance, J. and | 


A. were named in the Bond but the laden- 
tures 45 þleaded, were only berwixe J. of che 


one Part, and the Defendant of che other, but 
were revera betwixt 7 and A. on the one Variance 
Part, and the Defendatit on the othet. Per to Pa 


Cu, It is a Variance, and Judgment pho Quer. 
1 Reb. 127, 167. Pavle and H 44. 3 : = 
Docizragon is, That the Defendant and one 

” 


Age, Ki 

fold and enſeoffed the Plaine 
reciting that Robert Knight, by his Will in Wri- 
ting deviſed theſe Lands unto him in Fee; and 
that che faid Wil. Knight covenanted wich the 


Plaintiff, that he and dhe ſaid Agnes, lune ba- 
buerunt virtute pradifa* ultime voluntatu plenam 


poteſtatem bonum jus & legitimam aut borit alem, to 


alien and fell the Lands to the Plaintiff in Fee, 


and aflign the Breach that Robert Knight died 
ſeiſed of the faid Lands, and made not any 
Will, whereby the Lands diſcended to Fobn 
Knight the Heir, who enter'd, &. And 
Defendant demanded Oyer of the Indenture; 


1 p on whit ch the Defe nam demurred 6 
becauſe the Declaration varies from the Inden- 
ture, ( vix.) the Covenant is in this Manner; 


And whereas the ſaid Thomas Knight and Wil- 
liam Knight (whereas Thomas was not Party to the 
Indenture, nor ſealed the ſame) do covenant for 
them and their Heirs to and with the Plaintiff, 
That they the ſaid William Knight and Agnes 
now have, his Heirs and Aſſigns, by Force and 
Vertue of the ſaid Will, do own fall Power, 


ou Right, and lawful Authority, to alien, c. 
or the Covenant as it is in the Indenture is void 


and inſenſible. But per Cur, The Declaration 
is good; for the Addition of Thomas Knight in 
the Covenant is idle, 8 no Party ĩo — 

Oc | 


hc by ſuch ah Indenture bargained, 
miele the Plaintiff of Lands in Fee, 
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385 The Law-ot, Covenants. 
Omiſfion of Indesture, and therefore the Omiſſion of him 
the Name of in the Declaration is as it ought to be: Alſo 
one whois 19 the Wards, in ide Covenant, This Heirs and 
1: 80%" Alfigges by Farce, Ce. do own, Ct, being 
Reciting infenſibſe ], the Party in the Declaration omit- 
the ſenlible ting them, and reciting the Covenant in that 
— re _ | which. is ſenſible, and laying the Breach there- 
the infcnſible. in, 16 890d enough, Cr. Fe. 358, 359. Grd BY | 
man and Knight, Dev. o 
In Action of Covenant queritwr de Der, not 
ſald in Cuſtod Mareſchalli; and Bigland excepted 
Amendment that in. another Term this is not.amendable af- ; 
in another ter Demur rer. Sed er. Cur A Bai being fince 
Term. filed right, it was amended, this being no Part 
of the Declaration; and ſo reſolved in the Caſe 
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Orenant thät He fall not be aiding or af. 
C ſting to E. in, any Action to be pro“ 
ſecuted againſt L the Coveniiitor; and' after LL. 
the Covenantor jains in a Weit of Error with 5 
E. 3nd another agaifiſt L. upon a Judgment on t Kr 
Treſpaſs againſt them Three, which is appa- 
rently erroneous: This is not any Breach of 0 
the Condition, for. is not properly an Action, 
but a Suit to ditcharge him of à tortious Judg- 
ment, in which they ought all to join. Hill. 17 

ac. B. Lamb and Tomplon. #0 nom 
"If Leſſor covenants with hisLeffee'for Lears; 
that he ſhall quietly*and peaceably enjoy the 
and without: Impgdiment and Diſturbance 
of the Leſſor, &c. and after the Leſſor exhibits 


— 


his Bill in Chancery againſt, the Leffee, ſuppo- In Chancery, 


ſing that this Leaſe was made in Truſt for eer- Truſt, 
tain Purpoſes ; but there was a Decree. againſt 

the Leſſor. This is not any Breach of the Co- 
vehant, for that the Chancery had nothing 

to do to ineddle with the Poſſeſſion, but only 

with the Perſon: And this Suit ſtands with the 
Covenant, vir, the Truſt. 77. 12 Fac. 1 

B. Selbey and Sbule. n 20; ‚ 
In Raym. Hunt and Danvers's Cafe, 370, 371. 
4 Suit in Chancerj; or in the Exchequer Cham 
bet, is a Diſtürbanee contrary to Shure and Sel 
bey's Caſe, Moor 859, 1179. 1 Roll; Abr. 43. 


I Brownl, 23. vid. Winch Eutry 116. it ap- 


pears Judgment was given for the Plainilff; and. 
Winch was one of the Judges that gave Judg- 
ment, and he ſhould better know than any 
e Ce that 
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that reported the Caſe: And as to 3 Leon. Jr. 
the Suit was there by a Leſſee againſt a Stran- 
er, and fo the Leſſee could not be diſturbed 
thereby. But by Ræym. I take ſuch a Suit not 
to be a Breach of Covenant againſt Incum- 
brances, becauſe a Decree is no Incumbrance 
_ the Land, but a Moleſtation to the Per. 
on. - We 
Three Breaches are laid by Three Entries by 
the Leſſor a his Covenant; and as to one 
the Plaintiff is barred, he may not have Judg- 
2 for the reſt. Pal. 110. Roberts and Sto. 


Outlawry pleaded in Bar. 5 


Declaration om Indenture of Demiſe made 
| to the Teſtator of the Defendant by Baron 
1 and Feme, Plaintiffs of the Wives Land: 

1 firſt Breach, That the Rent reſerved was in 
it Arrear. Ss 


11 Second, The Houſe out of Repair. 
| Third, That the Teſtator had eradicated cer- 


tain Trees. 3 
is Bar by Outlawry of the Husband, Plaintiff, 
f in B. C. Judgment on Demurrer as to all the 


' 

1 Breaches; for that the Damages to be reco- 
1 vered, for the Breach of the Covenant for Re. 
i Pairs were not forfeit by the Outlawry. It's an 


= entire Plea to all the Cauſes of Action; and as 
What not for · to the Damages for not repairing, theſe are no 
feitable by more forfeitable by the Outlawry than Damage 
Outhwry. for a Battery, or other Treſpaſs z and then the 
Plea being entire and ill in part, it's ill in all, as 

well in this Caſe as in others. Zur, 1513. 


The 


The Law of Covenants. 

The Covenant was, If the Defendant ſuell 
or troubled, charged or vexed the Plaintiff; 
Per Cur, A Suit in Chancery is within the Condi- 
tion. 2 Keb. 288. Aſhton and Martin. 2 


The Defendant lets an Houſe to the Plain - 
tiff, and covenanted he fhould quietly enjoy it 


without any Manner of Moleſtation or Diſtur- 
bance: He enter'd, and fome Time afterward 
the Defendant exhibited a Bill in Chancery 
againſt the Plaintiff, wherein he charged the 
Plaintiff with ploughing of Meadows, and 


committing Walte, and obtained an Injunction, 


whereby he was interrupted in his ploughing, 
and afterwards the Bill was diſmiſs?d with 207. 
(Colts. Per Cur”, The Suit in Chancery 


* 
\ j 
3 , 
TP þ 
* I . ; 


is not Suit in Cha- 


touching the Lefſee's Eſtate or Title, but for 57 notrele- 


Waſte which he ought not to do; and though 


ting to the 
Title or Poſ- 


the Suit was groundleſs, yet it not relating to ſeſſion. 


His Title or Poſſeſſion, it is no Breach. 2 Ven. 
24 2 and Hunt. Popb. 205. If one be 
po eſſed 

y a Decree in a Court of Equity he is forced 
to pay a Rent out of the Land, this ſhall not 


be a legal Eviction or Recovery for ſo much; 
Cited in 2 Vent. 213, 7 -- 
-  Leſlor covenants with his Leſſee, that the 


Leſſee ſhould enjoy the Land demiſed without 


any lawful Eviction; and afterward, upon a 
Suit in Chancery by a Stranger againſt the Leſ- 
ſor for the Land, the Chancellor decreed that 


Lands by Force of an Extent, and 


the Leſſor ſhould have the Land. This Decree Decree in 


is not a lawful Eviction by which the Covenane C 


anc 
a lawful Evie 


chat the Stranger have the Poſſeſſion, yet the Aion 


is broken; tor tho' in Conſcience it be 


ſame is not by Reaſon of any Right Paramount 


the Title of the Leſſor which was in the Stran- i ö 
ger, 3 Leos. 71. So 1 Brownl. ag. ſuch-Suit ii 


Chancery is no Breach, being no Diſturbance ac 


ery not 


* 
42 4 * 
, 


* 


Eommon Law nor Entry; yet vid. Rum. 
: Action of Covenant to ſave. harmleſs from 
Suits and lawful Evictions. Defendant: pleads 
Performance. Plaintiff replies, That F. S. took 
out a Writ by Hab' fac Poſſeſſiunem out of E. R 
debito modo Execut', and by Vertue thereof en- 
ter d on the Poſſeſſion of the Plaintiff, and did 
expel and amove him: Defendant demuts. 
Hebito mode, Judgment pro Def. Dehito modo is not ſuffi- 
where ill in cient without ſhewing Particulars ; as in Debt 
pleading. for Rent, to ſay, A. did demand debito modo, is 
il. 1 Keb. 279. [Nicholls & Pullen. & 1 Lev. 
Tee brought Covenant againſt Maddox and 1/4. 

© bel his Wife. Plaintiff declared, That one Er- 
rington, the firſt Husband of IJſabel, was indebted 

.., to the Plaintiff in 200. and that one Aſhley was 
indebted to the ſaid Errington in the like Sum of 

20, Errington made Iſabel Executrix, and died, 

Jabel by — Dum ſola made the Plain. 

tiff a Letter of Attorney to fue and recover 

againſt Aſhley; and covenanted, Quod iſe ad 
reguiſitionem querentis de tempore in tempus ad juva- 

ret & manuteneret quamlibet, & omnes ſectam & 

ſeitas quam weliquai dict ¶ Quer] commenſaret & 

: | : proſequeretur in nomine dict Iſabelle, to the Ule of 
| the Plaintiff, non exiſtendo, Nonſuit, voluntarie, or 
x "making any Diſcontinuance; Releaſe, Coun. 

0 : termand, Cc. without the Aſſent of the Plain- 


diff: And (declares further, [That the Plaintiff 
„ had brought. a Suit againſt the ſaid Aſhley for 
the faid Debt; that the ſaid Jabel depending 
the faid Suit, had married the Defendant with. 
Marriage is a If by this Marriage the Suit be Gauntermanded? 
ih | 77 mand per Cur, Here is not any Countermand, for 


by the taking the Husband the Writ is not — 
10 i I eg, 


The Law of Cobenants.  . 391 
ted, but only abateable ; therefore the Plain-, 
tiff ought to have ſhewed, that by the taking 
of che Husband the Writ by Judgment was 
abated, otherwiſe it is no Countermand, 
and ſo no Cauſe of Action. But the Declara- 


tion is not ſufficient, becauſe there is not an +, »y 

Requeſt laid; and the Plaintiff ought to ha oe 
2 notified to Jabel, that he had commenced ſuch ., and N. 
"4 Suit. Q, de hoc, 1 Leon. 168, 169. _— BE. 


br | Defendant let forSix;Years; and covenant- A 
„ed, That Leſſor ſhould enjoy it during the A 
„Term quietly without Intercuption, and dif- "nh 
725 charged from Tythes and all other Duties; and 4 
after the Term expired, the Parſon ſued C 
for Tythes. Per Car, This Suit after the De: Where a Suit 
termination of the Term was a Breach of Co- after the De. 
venant ; but becauſe it was not alledged that the 9 ela 5 
Suit was lawſul, or that in Tythes were, ME each of 
(for he was not bound to diſcharge him from Covenant. 
illegal Suits) the Breach was not well afligned, | 


* * 
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Cr. El. 916. Lovering's Cale. f be 
| Breach by Diſability 3 1 


Declaration, That the Defendant by Inden- 
ture 1659, reciting that there was a Leaſe made 
to the Defendant, and a Recognizance acknow- 
ledged by H. R. to the Defendant, bearing 
Date with the ſaid Indenture; the Defendant 
covenanted, that if H. R. pay to the Deſen- 
dane ſuch a Sum the 24th of June 1660, then 
the ſaid Recognizance ſhould be void; and the 
Defendant at the Coſts, &, would regrant the 
Indenture, and deliver the ſaid Recognizance , _ .- 
to be cancelled, Plaintiff aſſigns for Breach, Diſability 
that the 21ſt of Ofober 1659, the Defendant by proſecu- 

roſecuted an Extent upon the Recognizance. ting an Exe + 

er Cur, Here is a preſent Breach, for tbe . 
| Cc 4 _ —_—_ 


54 _— 
— wes 
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performitin fv | ag a Rent Charge, marries a Wite, c. | 
Th One 


222 The Lam of Covenants, 
ah Defendant hath diſabled himſelf to deliver up 
the Recognizance. 5 Cok. 20. Sir Anthony 
Maine's Cale. 3 Cr. Eliz. 450. & Poph. 109. Idem 
Caſw, Raym. 25. Robinſon and Ampit. 1 Keb. 
1 1 Sid. 48. Meſme Caſe. Vid. 1 Reb. 103, 
118. 


If Dy be If a Day be limited to perform 2 Covenant, 


Iimitted to if the Covenantor once diſable himſelf to per- 
| Shag a Co- 


ere jp che form it, though he be enabled afterwards be. 
Covenantor fore the Day, yet the Covenant is broken, as was 
once diſable Sir Anthony Maine% Caſe, 5 Rep. 20. b. Pop. 109. 
himſelf to per- Bendl. N*® 121, 127. Sir Anthony Maine demi- 
8 it, tho" ſeth Land to Scott for Twenty one Years, and 
_ "Fer. Covenants that at any Time during the Life of 
wards before Scott, upon Surrender of his Leaſe, to make 
the Day, yet a new Leaſe, &. and gave an Obligation to 
the Covenant perform the Covenants. Sir Anthony Maine 
is broken. pleads in Debt upon this Obligation, that Scott 
did not ſurrender. Scort replies, That after the 

faid Demiſe, Sir Anthony. Maine had accepted a 

ine, ſur coniſance de droit come ceo, Cc. and by 

the ſaid Fine grants and renders the Land to the 

Coniſee for 80 Years. Defendant demurs. Per 


Cur, 1. Sir Antbayy by the Fine levied had 


diſabled himſelf either to take a Surrender, or 
to make a new Leaſe, and fo has broken his 


Covenant. 2. Though the firſt Act was to be 


done by Scott, wiz, the Surrender, and Scott 


may ſurrender (if the Term of 80 Years be 
the Intereſt of a future Term), yet Score ſhall 
have his Action without making any Surrender; 


for after Surrender Sir Anthony cannot make 
a new Leaſe, which is the Effect of the Sur- 
render, for he hath diſabled himſelf. | 


he dia- So if he diſable himſelf to perform it in the 
le himſelf ro ſame Plight, Feoffee covenants to reinfeoff, and 


eee Conia 


/ 
[1 

e « 
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Copperas, and ſhall enjoy it without lawſul Di- 
ſturbance of any Perſon. FJ. S. brought Co- * 


The Law of Covenants. 393 


One covenants to perform an Award, which 


is, That he ſhall after deliver an Obligation to 


another, in which he is bound to him, without 
limiting any Time when this ſhall be perform- 
ed. If he bring Debt on the Bond and reco- 
ver, and after deliver the Obligation; yet this 


is not any Performance, for he ought to deliver 


it as it was at the Time of the Award made. 
1 Roll Abr. 447. Nicboll, and Thomas. It is a 
general Rule in Conditions and Covenants, 
Thet if the Plaintiff bimſelf be the Cauſe of Diſ- Reguls. 
ablement, ſo as the Condition or Covenant cannot be 
performed, he ſhall not take Advantage of the Con- 
dition or Covenant. Godh. 74. As if I be boun- 


den to pay a Penſion to one till he be promo: 


ted to a Benefice, and he diſables himſelf to 
take the Benefice, I ſhall no longer pay the 
Penſion. Godb. 76. 5 | 


Where Breach muſt be aſſigned according to the 
| Words of the Covenant. 


A Man covenants upon Payment of 107. 
by J. S. that J. S. ſhall have ſo many Tuns of 


venant, and ſhews the Payment of the 107. 
but that he was interrupted and diſturbed in 
the Enjoyment of the ſaid Copperas. The 


| Breach is not well aſſigned, becauſe he doth. | 


not ſhew by whom he was diſturbed, nor that Diſturbance, 


he was Legitimo modo, diſturbed according to not ſaying by 


the very Words of the Covenant; for though bom. 

the Plaintiff in Covenant need not ſhew in Where the 
ſpecial che Title by which he is diſturbed, be- 8 the 
cauſe by Preſumption he may not know, yet ougbt to be 
in aſſigning the Breach he ought to purſue the purſued in 


the Words of the Covenant. Telv. 30. Chaund- *fligning the 
| flower Breach. 
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394 The Law ok Covenants. 
flower and Preiſtley, & Cro. El. 914. 2 Cr. 31; MC 
Plo. 17. 1 | ED 
Debt on Bond to perform Covenants; one =. | 
of which was, Thar the Defendant covenanted | le 
that he was ſeiſed of an indefeaſible Eſtate in Ot 
Fee-ſimple. Defendant pleads Covenants per. e 
formed. Plaintiff replies, He was not ſeiſed of il 
an indeſeaſible Eſtate in Fee-ſimple. Defendant 
Breach aſſign · demurs generally, becauſe he ſuppoſed the Plain. ſe 
ed according tiff ought to have ſhewed of what Eſtate the 
to the Words. Defendant was ſeiſed, in regard that he had 
departed with all his Writings concerning the 
Land in Preſumption of Law, and therefore 
the Plaintiff well knew the Title. And it is not 
like to Bradſhaw's Cale; for there the Cove. 
nant was with the Leſſee for Years, who had not 
the Writings. But per Cur, The Breach was well 
aſſigned according to the Words of the Cove. 
nant, and the Plaintiff had Judgment, Ræym. 14. 
Gliminſter and Audley. bh; e 


Breach may be well aſſigned, though not dircœly 
Within the Words. 


By Covenant in a Charterparty the Parties 
mutually covenant, That the Maſter of the 
Ship (who was the Plaintiff) ſhould pay Two 
Parts of the Pore Charges, and the Factor of 
the Defendant the Third, for all the Voyage. 
In Action of Covenant the Plaintiff ſhewed, 
That he ſailed from London to Cadiz, and there 
he paid all the Port Charges, and the Two 
Parts for himſelf, and the other Part for the 
Defendant ; and that the Defendant had not 
repaid his Part. After Judgment, by nibil dicit, 
and a Writ of Enquiry of Damages returned, 
Two Exceptions were taken: 1, That here is 


Bk : 
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The Law of Covenants. 


not a ſufficient Breach, for the Defendant was 
not bound by the Covenant co pay to the 


Plaintiff the ſaid Third Part, but to the Col- 
lector of the Port Charges; and therefore he 
ought to have thewed, that the Defendant had 
not paid his Third Part, ſed non allo”; for 


393 


when it is averred that the Plaintiff had paid payment to 


the Third Part, it ſhall be intended the Des one, and not 
to another 


within the Ia- 


ſendant had not paid it, and the Plaintiff was 
neceſſitated in his Default to pay all, otherwiſe 
the Ship ſhould have been ſtay d in the Port. 


2. It was not alledged, that the Pore Charges 


paid by the Plaintiff were paid in this Voyage. 


Per Cur?, It ſhall be intended to be the ſame - 


Voyage for Payment in the ſame Ports where 
the ſaid Voyage was alledged to be made. 
Sir Tho. Tones 186. Bellamy and Ruſſel, ST 

In Covenant between Grifirh and Good band 
a Brewer, declaring that the Defendant cove- 
nanted with the Plaintiff that he ſhould have all 
the Grains out of the Braſe that he ſhouid 
brew for Ale and Beer, Seven Parts of 


Eight, paying a certain Rate for them, viz. ſo 


much for the Grains of Beer, and ſo much for 
the Grains of Ale: And.amongſt other Brea- 


ches, ſhews that the Defendant callide & ſubdole 
to defraud the Plaintiff of the Benefit of the ſaid 


Contract, had mixed Hops with the Braſe 


Malt that he brewed, ſo that the Grains be. 


came bitter and unſerviceable for Fodder for 
his Cows, & fic infregit. Upon non infregit 


pleaded, Verdict pro Quer*, and moved in Ar- 


reſt, that the Breach was not well aſſigned; 
for it was laid, That the Grains were delivered, 
and altho' the Defendant had done ill in ming- 


ling Hops with the Braſe, an Action on the 


Caſe would lie for this Misfealance, yet the Co. 
venant lies not, for this was performed by the 
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396 The Law of Covenants, 

Delivery, and the Receipt of the Grains 
Breach afſigo- But per Cur, The Breach was well aſſigned, fot | 
ed within the the Intent of the Covenant was, That the 
Intent. Grains ſhould be delivered without corrupt 
Mixture, which would render them unſervice. 
able; and by this fraudulent Mixture, the De. 
fendant had diſabled himſelſ to perform the In 
tent of the Agreement, he had broke his Co. 
venant. Sir Thomas Foxes, Rep. 191. Rym. 464, 

5d. Caſe. | | ILSS 
Covenant to permit the Plaintiff to enjoy if 
the Lands, and to take the Rents, Iſſues, and 
Profits of them; and afligns the Breach, that 
Breach aſſigu - ſhe did not ſuffer him-to enjoy the ſaid Land, 
| — _ but had received the Rents, Iſſues, and Profit 
nant. thereof from the Time of making the Inden 
= ture to the Day of the Writ, &. Per Cur, 
Though he doth not — 4 a ſpecial Diſtur. 
bance. by Entry or otherwiſe, and though he 
aſſigus the Breach generally that the Defendant 
received the Rents, ec. and faith not what, ye 
it's good ; for in Covenant the Breach may be 
aſſigned as general as the Covenant, though 
not in Debt on Bond for Performance, Cr. 
_ 176. Sims and Smith, TFones 218, id 


RE x £0 

Declaration is of a Covenant, whereby the 

Defendant covenanted to find the Plaintiff with Ml gr 

Meat, Drink, Apparel, and other Neceſlaries, R 

and does not ſhew in particular what other i fe 

Breach aſſign - Things were neceſſary ; and the Breach was al- th 

ed as general ſigned as general as the Covenant, and ſhews not ¶ ar 

oy = _— what other Things are neceſſary, ſo as the Court it. 
good. 7 may judge if it were neceſſary or not. Deca. 

ration is ill. Cr. Fac. 486. Mills and Agel. by 

3 Lev. 170. comra, Procter and Burdet's Cale. to 


ly 


Leſſor 


The Law of Covenants. 
[Leſſor covenants with his Leſſee for Six 
fears, That if he be minded to let the Land 
ain after the End of the Term, that the Leſ. 
Ie ſhall have the Refuſal before another during 
the Leaſe. He makes a Leaſe to a Stranger 
for 21 Years to commence preſently, and after 
the End of the Six Years, Leſſee brought Action | 
of Covenant. It lies not; for tho! it was their According to 
Intent, yet the Words are, That if after the the Words, 


chi and not ac- 
erm he would let. So that this ſhall not re- — 


Iſtrain him during the Term. 2 Rod. Rep. 33 2. the Intent. 


Malter and Mountague. 
1 5 | Breach. 


| or Forfeiture, tho" it take not full Effet. 


Covenant not to deviſe. to any Perſon but 
only to his Sons or Daughters, and he devi- 
ſeth it to a Stranger and dies, and his Execu- 
tor never. conſents to the Deviſe; yet it's a Deviſe to a 
Breach, ſor that he hath done all that was in Stranger a- 
his Power to paſs it away by his Will, and has Fill his Co. 


put it in the Power of the Executor to execute che 23 - 


it. Burton and Horton, Trin. 3 Fac. B. Rx. aſſents not. 
If Grantee of a Reverſion covenants not to 

grant the Reverſion to F. S. If he grant the On Grant of 
Reverſion to J. S. by his Deed, altho the Leſ- a Reverſion, 
ſee never attorn, yet this is a Forfeiture; for tho cheLeſſee 
that he hath done his Endeavour to grant it, — A 
and put it in the Power of a Stranger to perfet 

it. Burton and Horton's Caſe. EC}. 

If Leſſee for Years covenants not to aſſign it, Covenant not 
by which it may come to J. S. and obligeth him wen fgf gn by 
to perform Covenants, and after he this — 
to F. D. This is a Breach of the Condition, for r 
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398 The Law ol Covenants. 
as much as by this Means it may come to J. 5. 
Cumin and Ricbar dſons Caſe, 

In Covenant, Plaintiff declares upon a Leafe 

made by the Queen to G. B. and brought the 

Reverſion to himſeif by divers mean Convey. 

ances, and brought the Term to the Defendant, 

by a Que Eſt ate he hath by divers mean Con- 

.veyances in general, concurrentibus iis que in jure 

requiruntur, and affigns divers Breaches in not 

| I mis, the Premiſſes. The Defendant 

Pleads, Non infregit con vent ionen. Plaintiff de. 

mars, and Judgment pro Quer. 1. The plead. 

gu: Eſtate in ing a Que Eſt ate in a Term in another Perſon, 

a Term plea- under whom he claims not, but is a Stranger, is 

good; for he is not privy to the Eſtate and Con. 

5 veyances in a Stranger. 2. The Plea is too ge- 

Plea too gene · neral. 1/. Several Breaches being alledged, 

ral in alledg- 24. Two Negatives may not make a good Iſſue, 

ing ſeveral and the Breach is in vun reparando, des non in 

2 > frepit, &c. canndt be good. 3 Levix 19. Pin 

and Ruſſell, Hill. 32, 33 Car. 2. Rot. 503. 3 H. 

4.8. Br, cond 857. there was a Covenant be- 

Covenane te teen the Leſſor and the Leſfee, That the Leſ 

eter and not ſor duting the Leaſe might be Four Days in a 

to be put out; Year in the Houſe without being put out under 

he came to Pain of 1004. and the Leſſor came to enter, 

enter, Leſſee and the Leſſee ſhut the Doors and Windows: 

__ Wi It Was held, that was no Breach of the Cove- 
dows. no mant without faying, That the Leſſee put him 

Breach. out; cited God bol. | 

"1 Adios of In Action of Covenant the Plaintiff may af- 
Covenant the ſign as many Breaches as he will, tho' not in 

Plaintiff may Debt on Obligation for Performatite of Cove“ th 

aſſignas many nant; for in that Caſt there ought to be a Cer- ¶ te 

Breaches a5 tainty, and certainly 


to be alledged. 'Cro.Car.176- Win 
101 ,f1 ; wo io ih $42 ed wt | 
Ch | Tho 
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he Plaintiff afligns three ſeveral Breaches; Three Brea. 
S. be Pal here Judgment for them wherein the 2 
Breach is well aſſigned, for they are as ſeveral fail have 
e ions, eſpecially the Defendant demurring Judgment for 
he pon the whole Declaration. | Cro.. Fac. 557. them that are 
e and Humphreys. + att \ well aſſigned. 
10 Et fic is a ſufficient Averment of the =: fe. ſuf. 
B reach. 75 | . Ne ficient Aver- 
0 Action of Covenant by an Apprentice, and Ment ag 
ot Hgaſnigns for Breach, that the Teſtator of the De- N 
nt endant had covenanted to inſtruct the Plain- 
„f, Cc. and to find him with Meat and Drink 
d. during Ho Term; and yet the Defendant, af- 
n, Wer the Teſtator's Death, had put the Plaintiff 
out of his Houſe and Service; & /c, kept him 
n. rom Meat and Drink: Per Cur?, Et ſic is a ſuf- 


fcient Averment of the Breach, and its but Mat- 

d. er of Form, (it was demprred to) x Sid. p. 216. 

„ ad{worth and Guy, 1 Ke 761. Id. Ca. . 

„ n Cbarterpart) the Defendant covenants Covenant to 


mported, and the Breach is aſſigned in not pay- "00G 
7 ing for ſo many Tuns and one Hogſhead, which pai. 


4 


omes to ſo much: And gpon Demurrer, the De; ing for ſo ma. 


4 elaration and Breach is ill in aſſigning Non pay- ny Tuns, and 
ment for the Hogſhead, for the Covenant is — 3 3 _ | 
to pay ſo much per Tun. Aliter, had it been to 

pay ſecundum Ratam of ſo much per Tun. 2 Le. 


, Breach aſſigned, Vid. Declaration. 


Teſtator demiſeth Lands, and covenants that 
the Tenaot ſhall quietly enjoy without the In. 
terruption of the Leſſor, or any Perſons claim- 
ing under him. Breach is aſſigned, the Deſen- 
dant pleads plene adminiſtravit, The Covenant 


is, 


The Law of Covenants = 


T3 Cr eb nes — OA 
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o pay to the Plaintiff 15 per Tun for Goods 5. much 


— . ⏑— 
— — TC = - 


AY ro os 


455 Che Law of Covenants. 
oy is, That he ſhall quietly enjoy without the Inter 1 


ruption of the Leſſor, Vel aliquarum Per ſonarun ab 
clamantium per pred” Leſſor bered vel afſign ſan E. 
vel per eorum medium conſemſum vel procurationem; de 
and aſſigus for Breach, that one Michael Clan !* 
clamans titulim a pred Leſſore poſtea ſcilt” tali 4? 
& tune, did enter and eject him. This Breach ** 
WheteBreach is not well aſſigned: The Covenant is againſt by 


not well al. all Perfons claiming by the Aſſent, Means «ll ;-/ 
ſigned by a Prochrement of the Leſſor, but the Breach a ſo 
clamant titu - ſignied was clamans titulum from the Leſſor ; no 
lem. he may em Tirl, ba pen Truth be hu = 
no Title ſrom him, an ent was giver 
againſt the Plaintiff: Contingent Seen N 
Executor pays ſhall be good, tho the Exectnor paid Lepacis "I 
Legacies be- before the Breach, for he ought to take Secutii 
—_— OT 
Breach. Bond with Conditioh to perform Artice Wil In 
which recited where certain Perforis were bound 0 
to the Earl of Holland, in 8 Bonds, which th: 
Earl had aſſigned to che Defendant to his on Will t. 
Uſe: Now it is agreed, That the Defendut th 
ſhould affign theſe Bonds tõ che Plaintiff to the Je 
Plaintiff's own Uſe ; and the Defendant core h 


nants that the Money thould be paid at the ſil © 
| veral Days limited by the Bonds, or within ) av 
Covenant to Days after; and the Breach was aſſigned, thi IM ne 


pay ar ſuch a the Sum of 50 J. payable” by one of che ſaid 7 
38 Bonds, was not paid the Plaintiff on the Firlt IM 
hf Day of March, which was the Day limited b | 
ter, Breach aſ Da) | "Hows, 44 * | WW to 
ſigned, that the Bond, and Iſſue theteon, and found pro Quer. cc 
the Sum was The Replication is inſufficient, for it might be d. 
not paid at paid within the 8 Days after, and alſo the Con P. 
the Day. dition was for Maintenance, and fo the Bond in 
| is void. Allen 60. Hodſon. and Sir Arthur I. 1; 
gr am. | i | 


Io 


The Law. ot Covenants; 
ia Action of Covenant, not to receive any Suins 
wo above 1090 J. but that all ſyeh Sums ſhould be 
ſ paid to Hinton; and alſo any Sum teceixed. un- 
der 100 J lie was in convenient Time to pay 


a | jt co Hinton: The Breach was aſſigned in rege: 
„Ling of leveral Perſons 20600 l. and not pay ing 
ab ic over to Hinton, it is no ſufficient Breach with- 


our ſaying, That he received the Sum of 200907. 
by Sums under 100 l. or laying. the Breach 
ſolely upon receiving the 20000 l. by Sums above 
100 J. by Keeling and Twiſden, 2 Keb. 338, 339. 
W Eccleſton and Clypſam, 1 Sand. 15 3. Meſime Caſe. 

The Caſe, Knight and Reech. There were 


f mutual Promiſes and Agreements between the 
10 Plaintiff and Defendant, which were ſpecially 
ſet forth in the Declaration: In which the Plain- 


tiff alledged generally, That the Deſendant 203 
performavit ag reeamentum ſuum præd', without 
ſhewing a particular Breach After Verdict 570 
Luer, Error afligned was, That the Breach was 


the Right of the Action could not be tiied, and 


therefore it is not within any of the Statutes of 
: Jeofails: But Judgment was affirmed, becauls 
WH fey are mutual; and where Promiſes ate ene. 
cutory on both Sides, Performance need nat be 


averred, becaule it is the Counter-promile, and 


; not the Performance raiſeth the Conſideration. 
; Vid. 4 Mod. 188. = ET ITS 
Error of a Judgment in Action of Covenant, 
eo enjoy a Leaſe for Remainder of a Term to 
come: In. Conſideration whereof, the Defen- 
"I Gant covenants to pay an annual Rent at ſeveral 
Feaſts during the Leaſe. The Breaches aſſigned 
in Non payment of the annual Rent, «ad /epera> 
14 Feſta, during the Reſidue of the Term. Per 
Cur', it's well enough, as if a Breach had been at 
T RC Day. Contra in De on a Bond to per- 


too general; which being Matter of Subſtance, 


form. 


104 


- — ” d 
5 3 q * other 
q e . 1 w ˙ . 1> <>. + 


"Ped. 


— — 


1 

1 

* 
14 
. Ts 
| ' 

* 

I 
; | 

| 5 
i 
7 
7. 
. 2 
11 
bi 
. 5 
4 5 
H * 
' ; 
= 
| . 

1 
Wo. 
7 . 

F) 
i 1 
1 
1 
1 
, 
"4 4 
2 . 
1 
11 
14 B 
KP 
# 
= 
: 2 
+ \ 
2 5 
115 
3 5 
1 
1 
* 
. 1 
, ? 
= 
8% 
1 
1 
1 <a 
F wo. 
: . 
1 
|| 
N by 
; 
4 
1 
8 
” l 
* 
AP 5 
x 
4 
4 4 
= 
e © 
5 N 
"eo! 
x! ” 
[i 
G || 
þ 
4 
; 
: 
| 
; 
4 
* 


402 The Law of Covenants. 
| form. The Certainty of the Days paſt is not | 
neceſſary, eſpecially in the negative Covenant; 2 
in which it is ſufficient to produce the general 
Words, and the reſt may be given in Evidence: 
And this Breach goes to all the Time paſt, and 
may be pleaded ſo in Bar of any ſuture Action. 
The Damage may be given in Evidence for how 
many Days are, and here it will be intended the 
Defendant paid it at no Day. 1 Keb. 490. Smith 
and Conyers, and 468. | oY 


QOyer of the Condition to perform Covenant, 
whereof one was; The Defendant covenanted 
he was ſeiſed of an indefeaſible Eſtate in Fee. 
ſimple; and che Defendant pleads, Covenants 
performed. Plaintiff replies, That he was not 
ſeiſed of an indeſeaſible Eſtate in Fee · ſimple. 
Defendant demurs | qr" becauſe he ſuppo- 
ſed that the Plaintiff ought to have ſhewed f 
what Eſtate. The Defendant was ſeiſed, in re. 
gard he had departed with all his Writings con. 

cerning the Land in Preſumption of Law, and 
A _ Plaintiff well — — T _ Per 

6_...1.n,. Cur, The Breach is well aſſigned according to 

2 the Words of the Covenant. Kay. 14. Glinifte 

ro che Words, and Audley, and his Caſe before. 

 - Defendant covenants, That he, his Executon 
and Aſſigns, would repair a Mill let to him: 
And-the Plaintiff alledgeth, that the Mill was 
defective in Reparations, and the Defendant, his 
Executors and Aſſigns, did not repair it. De- 
murrer to the Declaration, becauſe he did not 

* that he, nor his Executors, nor Aſſigns; 

Where tho for if any of them did repair it, the Action lies 

Breach ought not. It ought to have been in the Disjunctive, not 

— 3 in in the Conjunctive: And of that Opinion was the 

— and not Whole Court; and he ſhall take Advantage of 

in the Con. this Fault, tho? it was not aſſigned by the Dei 

junctive. mMmucrer. Cyo, Elix. 348, Colt and Howe, 5 p 

| x clen- 
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Tze Law of Covenants: - 
Defendant covenants with the Plaintiff to build 
an Houſe, ſecundum regulas a per Statute 
WY pro #e-edificatione London; and alligns a Breach, 
Ce: IB that the Defendant did not cover the Cantile- 
and BY vers with Lead; ſecundum regulas preſcriptas per 


407 


Ion, Stat. præd. Judgment per Default, and Writ of 


ow BF Enquiry, and 15 J. Damages. It was moved in 
the BY Arreſt of Judgment, That the Breach was not 
d ſufficiently: affigned, not alledging in Fact, that 
| the Cantilevers ought to be covered with Lead; 


them with Lead ſecundum regulas, &&. this is an 
Averment that the Statute fo preſcribes. 2 Le. 
vinx 85. Dive and Fenmah, 3 Keb. 142. Id. Ca. 


Rawlins and Vincent. 1 .. & A. B. R. 


it's ſufficient; therefore a Man may aſſign his 
Breach in the Disjunctive, if the Covenant be ſo, 
Stiles 473. as if the Covenant be, you will make 


the Aſſignment of the Breach muſt be in the 
Negative, that he did not make Satisfaction to 
the Plaintiff, nor to his Councel. 155 
Breach of Covenant affigned in Time after 
the Action brought, is ill. In Debt on Bond, 
Defendant demands Oyer of the Obligation, and 
it was for Performance of Covenants in an In. 
denture, and pleads Conditions performed. 
Plaintiff replies, and aſſigns a Breach in Non- 


the Bill was filed, Trin. 1) Car, which Term end. 
the End of the Term in which the Bill was filed. 


Sid. 307. Champion and Skipwith, 2 Keb, 106. 
14, Ca. by 


But by Hales, it being ſaid that he did not cover 


Averment 
ſufficienr. 


| If 2 Man replies according to the Covenant, 
Satisfaction to the Plaintiff or to his Councel, 


Breach of Co- 


venant aſſign» 
ed in Time 


after the Ati» 


on brought, 
5 ML +: 


payment of the Rent, 20 Fuli; 17 Car. where 


* 


ed 14 Junii, and fo the Breach aſſigned after 


D d 2 Action 


what Cafe 


ed. 


Defendant 


Covenants. 


particularly, ſo that the other Patty may plead 


on eft Factum had been pleaded, no Breach 
Where and in heeded to have been aſſigned, for then the Ds 


B-cack need tioning any Thing in the Condition, vid. Ref, 
not be aſſign- Entr. 162. Fet the Court gave judgment for the 
Plaintiff, for the Verdict hath aided: theſe De- 
Plea, that the fefts. Tho? the Pleading lie broke, all the Co 


broke all the murrer, and that for two Reaſons: 1. Becauſe 


The La at CovenantF- 
Action of Covenant on Articles, wherein 
Breach was aſſigned, Phat the Defendant did 
hot pay 20 l. during. the Lime of 2 Eeale made 
by abe Plaintiff to che Deſendant at the ſeveril 
Days therein mentioned. Errot upon this. Pn 
Allen, it is all, and the Breach muſt he aſſigned 


to it. Per Vindbam, it ĩs well enouglih as if re. 
ally a Breach had been at every Day., Contra in 
Debt on a Bond to perorm, which 7wi/den a 
greed. - Judgment affirmed. 1 Keb. 37z., Smi 

N eee „„ 


ne A Ab hd. e 


and Conyers. 


* * . 4 - 
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In Debt, the Plaintiff declared of a Deed, 
comprehending divers Covenants; for the Per. 
formance of which, the Deſendant gbtiged him 
telf in the Penalty of 40 J. and fers-forth, Thr 
Defendant had broken che Covenants, Defen- 
dant pleads nan e Hactum, and ſouod ſor the 
Plaintiff. It was moved in Arreſt of Judgment 
That tho? the Iſſue was found pre 22 yet he 
having aſſigned no Rxeach, no Cauſe of Action 
appeared upon the Record, and fo he could not 
have Judgment. -' Indeed, had the Action been 
brought upon the Bbnd' of Performance, and 


ans Oath #* whe A 


claration is only upon the Bond, without men 


venants would not have been good upon a De. 


ic would have been double, in regard the Breach 
of any one of them would have intitled the Plain 


tit 


OW, © be" "Ron 12 „7 ww 
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Tie Law of Cobenantg. 425 
Aft ©.the Penalty: 2 Tor chat fome of the co. 
verants were: ſuch as N ought. to have, all . 
on a Special Breach, ang upon that might base 
been the Judgment ph be Court: But the Ver- | 
die hath aided chele Dajects. x eur. 214, 126, 
Baruard and Mallet. Dan "ns 
Pen Hales, C. J. In this Caſe he canceived the : 
Declaration ill on Demurrer, becaule for a Pe. „ 
nalty a Man can aſſign but one Breach, and the gſign but one 
Condition Precedent muſt be averred; but be- Wes 
ing generally alledged, that he had not perform- 
ed any Covenants, it's only multifarious, which 
is aided by taking lſſue on von eff Factum; which 
the Court agreed, and, that the Merit of the 
Cauſe is tried, and ſo-it's aided by the late Sag. Star. 17Car.2. 
17 Car; 2. c. 8. Judgment pro Quer, 2 Keg. 756. 8. | 


' Breach by Conſtruction. 


A Covenant not to aflign a Thing in Action 

£0 any. Perſon or Perſons whatſoever... An-Al- 24:65 Þ 

ſigument in Equity, is a Breach of the Cpyenants— 

for in Law no Aſſignment can be of a Thing in 

Action, therefore the Intent of the. Covenant 

muſt be of ſuch, an Aſſignment as can be, ane 

that js in Equity. Roym, 459, 460, 461. 

Plaintiff declares, That the Defendant hace 

covenanted to pay him ſo much Money as he 

ſhould expend for Repairing and Vietuallings 

Ship for him 3 and avers, That he had ſpent 

300 J. in Repairing and Vickualling af it, and 

f chat he gave che Defendant Notice of it ſuch a 

Day; and for Non - payment, brings the Action. Where a Spe- 
Defendant demurs, becauſe he had not averred cial Breach of 

a Special Breach of Covenant. But per Cur, _ _ 

dis hath been often over. ruled. Stiles, f. 31. fe genes, 


on tenuit convent ionem in hoc. 


Dd; i. 


4 «4 , 


a08- The Law of Covenants. | 
In ſome Cafes Tn fore Caſes a Man need not be vety har⸗ 
"= need not ticular in aſſigning of a Breach. A Breach was 
eolar 2c, aſſigned for not Repairing the Mill and the Mill. 
ſigning a Banks, and for not leaving the Mill:ſtones, and 
Breach. did not ſhew in what Vill the Mill-Banks were; 
5G; and need not, for it ſhall be intended to be in 
the ſame Vill where the Mill is; and ſhews not 

whether it was a Corn-Mill, or a Fulling Mill; 

but that is all one, the Breach being aſſigged ſor 


not Repairing. | 

Vote, There were Three Breaches afligned, 
and the Deſendant having demurred to the 
whole Declaration, the Plaintiff ſhall have Jude. 
ment without Queſtion for them wherein the 
Breach was aſſigned, for they are as ſeveral 
Actions; and indeed they were all well affigned. 

| Cro. Fac. 557. Breſſey and Humphreys, Devant. 


a; Eau verſu Cl . 
A Covenant In Debt for Rent. Defendant pleads a Co. 
10 — ſame vènant ft the fame Indenture in Bar of the 
pleaded inBax whole Reßt; That in caſe of Land. charges the 
of the reg, City coyenanted to abate 40 f. per Anum fo 
| | long as they continued. Plaintiff demurs, Fe 
Cur", This is only a Plea as to fo much, not to 
Reciprocal. the whole Rent. Alſo Vid held this a recipro- 
cal Covenant alſo :. Sed per Cur, being in the 
ſame Indenture, it's pleadable as an Agreement 
2 of ſo much; and Judgment pro Quer. 
J 0. 331. . 8 | | Flex) 
? The Breach was aſſigned in ſuch a Houſe, 
Parcel Præmiſſorum to him aſſigned, and ſaith 
not Præmiſſorum Prædimiſorum (there being di- 
vers bows 3 excepted” in the Leaſe, and this 
Pramifſa & Might be Parcel of the Things excepted ): But 
Prademife. per Cur”, Præmiſſa ſhall be intended _—_—_— 
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The Law-of Covenants. 407: 
and ſhall not extend to any Lands not dimiſſa. 
Cro. Car. 221. Cong bam and King. 2 5 
Covenant is, That A. and B. and C. ſhall pay, 
and the Breach aſſigned was, That the Defen- 
; dant did not pay: He need not ſay, Nor any | 
n of the others: And the Court allowed this Dif- 
x ference. If the Action had been brought againſt 
all, then the Non. payment in all ſhall be alledg- 
ed; otherwiſe, if againſt ane only, it ſufficeth 
that he hath not paid. Latch. 50. Conflable's 


Tho' the Breach be not alledged fo full and 
formal, yet it may be good: As Licet the Teſta. Licet 
tor entered, inſtead of, Quod idem tamen le Tefta- 
tor, &c. Cro. Fac. 383. Lady Platt's Cale, * 
it ſufficeth to aſſign the Breach as general as It ſufficeth to 
the Covenant is. Fu” - ——_— 
Leſſee covenants to repair the Houſe well (4711 ag n 
from Time to Time, during the Term; and at Covenant i: 
the End of the Term, to leave the ſame well re- 
paired to the Leſſor: And aſſigns for Breach, 
That he did not leave it well repaired at the 
End of the Term. The Breach is good, tho he 
doth not ſhew in what Point it was not well re- 
paired : But if the Defendant had pleaded, That 
at the End of the Term he had delivered ic up- 
well repaired, . then if the Plaintiff will aſſignu 
any Breach, he ought to ſhew in what Poine 
particularly it was not repaired, fo as the Defen- 
dant might give a particular Anſwer to it. Cre. b 
Fac. 170. Hancock and Feild,, Ney 123. 1 
So the Defendant let the Manor of S. by 3 
Indenture for 10 Years, and covenanted that he ; 
had lawful Right and Eſtate to let it for that 
Term; and afligns for Breach, That he had not 
Right nor lawſul Eſtate to let it, and ſo broke 
his Covenant, It's well aſſigned, tho? it is not 
ſhewed that they had an Eſtate, nor how the 
Dd 4 Leſſor 
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48 The La ur Covenants, 
Leſſor had any Right, or that a Stranger had 
ejected him by Titſe: For the Covenant being 

general, the Breach may be aſſigned as general 
_ as the Covenant; and it lies not in the Plain- 

tiff's Notice, who had the rightſul Eſtate: But 
the Deſendant ought to have maintained, That 

he was ſeiſed in Fee, and had a good Eſtate to 
demiſe; and then the Plaintiff ought to have 
5 ſhewed a Ipecial Title in ſome other. Cro. Fac, 
304. Salmon and Bradſhaw,..and g Rep. 6. b. 

| Leffor covenants, That he was then lawfully 

ſeiſed in Fee of an Indeſeaſſble Eſtate. Plaintiff 

in his Declaration in faſto dict, that at the Time 

of the making of the Indenture he was not lau- 

fully ſeiſed in Fee, and ſo he had not performed 

the ſaid Coyenant.. Defendant pleads non ef 

| Factum; the Breach is well aſſigned, tho? he 
_ | ſhews not that any other was ſeiſed, becauſe the 
Coavenant is general; fo the Breach may be al. 
ſigned a general, eſpecially as this Caſe is, 
ration berefthe Deſendant has made the Declaration 
— 1 good h his pleading nom eſt Factum. So he al. 
pleading Nov lows-th&>Beeach, if it had been his Deed. Cre. 
if Foallum, Jadi 30 g] and Balm. 
Baut ia Cre. Fac. 486. Mills and Aſtell's Cale, 
the Declaration is of a Covenant, wherehy the 
Defendant covenanted to find the Plaintiff with 
Moat and Drink, and other Neceſſaries and 
doth. noe ſhew in particular what other Things 
were neceſſary, and the Braach was aſſigned as 
general. as the Covenant, and ie was adjudged 
ul, becauſe he ſhewed not what were Necelſa · 
pe Bows | ONT Cox 5 | 
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ng IM good Breach may be uſſigned, thu not diretily within. 
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ut By Covenant in 4 Charterparty, the Parties 


at mutually covenant, That the Maſtet of the Ship 
to (who is the Plaintiff) ſhall pay two Parts of the 
Ve. Port. Charges, and the Factor of the-Defendane 
c. the third for all the Voyage. In Action of Co. 
1 yenant the Plaintiff ſhews, That he ſailed his 
y Ship from Londin to Cadiz, and there he paid 
ff all the Port · Charges, and the two Parts for Hirn- 
e if, and the other Part for the Deſendant, and 
1 that the Defendant. had not repaid him his Pare. 
d After Judgment by Nabil ioit, and Writ of En. 
f quiry 6f Damages returned, theſe Exceptions 
0 wee tahen. H 61 157 097 een en 
6 1. That here is not any ſufficient Breach; for 
. the Defendant was not bound by the Covenant 
1 to pay to the Plaintiff the third Patt, but to the 
Collector of the Port- Charges, and there he 
ought to have ſhewed that the Defendant had 
not paid his third Part: Sed nowullecarar © For 
when it is averred, That the Plaintiff had pale 
the third Part, it ſhall be intended that the 
fendant had not paid it, and the Plaintiff Was 
noceſſitated in his Default to pay the who 
otlierwiſe the Ship ſhould hoy 1nfthe 
Pore; 3c 1 5 nee 
2. t is not alledged that the Port: Charges 
paid by the Plaintiff, were pꝛid in this Voyage 
Per Cer, It ſhall be intended tò be the fame,, © * 
Voyage. Sir T5. Funes, N86. Belamy ant 40 
Ruſt; and ſo it may be a good Breach, tho 
not directly within the Words; as is the Cafe 
. of Goadband and Griffith, Sir Tu Fonts 191, The 
| Declaration was, That the Defendant (v 
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1 Breach is well afligned, . for the Intent of the 


The Plaintiff the Plaintiff may aſſign as many Breaches as he 
may afſign as ſhall think fit; and the Jury at the Trial ſhall 
man 
— he ſhall 
think fic. 


was a Brewer) covenants with the Plaintiff, that 


Hops in the [ Braſe, or Malt] that he brewed ; 


had broke his Covenant. '- Sir Tho. Fones 191. 


Brea- 


Pen uſually done in ſuch Action; and if Judg- 


> 


Te Law of Covenants: 


he ſhall have all the Grains that ſhould proceed | 
out of the Copper that he ſhould brew for Ale 
or Beer, ſeven Parts in eight, paying a certain 
Nate for them, (that is to ſay) fo much for the 
Grains and Beer, and fo much for Ale ; and 
amongſt other Breaches, ſhews that the De- 
fendant, ſubdole & callide, to defraud the Plain. 
tiff of the Benefit of the ſaid Contract, mixed 


fo that the Grains became bitter, and .unſer- 
viceable Fodder for his Cows, and ſo a Breach. 
The Defendant pleaded: Non infregit, and had a 
Verdict. It was moved, that the Breach was 
not well aſſigned, for that the Grains were de- 
livered; and tho the Deſendant had done ill 
in mixing the Hops, yet no Action of Cove. 
nant lies, for this was performed by the Deli. 
very, and received Part of the Grains, and 
Action of the Caſe would lie. Per Cur, The 


Covenant was, that the Grains ſhould be deli. 
veted without any cortupt Mixture which 
ſhould render them unſetviceable, and fo he 


Per Stat. 8 & 9 M. z. c. 11. In all Actiom 
aſter 25 March 1697. proſecuted in any of the 
King's Courts of Record, upon any Bond or 
Penal Sum for Non- performance of Covenants, 


and may aflefs Damages for ſuch of the ſaid 
Breaches ſo aſſigned, as the Plaintiff at the 
Trial ſhall prove broken, and the like Judg- 
ment ſhall be entered on ſuch; Verdict, as hath 


mem ſhall be given for the Plaintiff upon De- 
Wu | 5 murrer, 


The Law of Covenants; „ 
murrer, Confeſſion, or Nibil dicit, the Plaintiff Judgment re 
upon the Roll may ſuggeſt as many Breaches — on 

as he ſhall think fit; upon which ſhall iſſue Cunfeffon 
a Writ to ſummon a Jury to appear at the or yibil dicit; 
Aſſizes in that teſpective County, to enquire the Plaintiff 
of the Truth of every one of the aid Breaches, on the Roll 
and to aſſeſs Damages accordingly ; and the ney , 
Juſtices: of Aſſize ſhall make Retorn thereof ra , Wrir of En- 
the Court from whence the ſame jſlued. In quiry of Da- 
caſe. the Defendant after ſueh Jadgment en- mages. 
tered, and | before Execution exeryted; ſhall 
pay into Court ſuch Damages ſo aſſeſſed, and 
Coſts of Suit, a Stay of Execution ſhall be en- 
tered upon Record. n 
Or if by reaſon of Execution executed, the 
Plaintiff, or his Executors, or Adminiſtrators, 
ſhall be fully paid all ſuch Damages, together 
with his Coſts, and reaſonable Charges, the 
Body, Lands, and Goods of the Defendant, 
ſhall be forthwith diſcharged, and the Satiſ: 
faction entered upon Record. „ 
Yet ſhall ſuch Judgment ſtand, and be as a The Judg- 
farther Security to anſwer to the Plaintiff, his ment ſhall 
Executors, &c. ſuch Damages as ſhall or may wag <6 fur- 
be ſuſtained for farther Breach of any Cove jg ,.ftes 7 
nant in the ſame Deed or Covenant contained 3 Damages for 
wpon which the Plaintiff, &c. may have a Scire a further 
fac? upon the ſaid Judgment againſt the Defen. Breach ; and 
dant, his Heirs, Tertenants, Executors or ee Jes. 
Adminiſtrators, ſuggeſting other Breaches, and 
to ſummon them to-ſhew Cauſe why Execution 
ſhall not be awarded upon the ſaid Judgment; 
upon: which there ſhall be the like Proceedings, 
as aforeſaid, and upon Payment of Damages 
and Coſts, Proceedings to be again ſtayed, and 
ſo reties quories, and the Defendant diſcharged = 
our of Execution, | 3 


Action 
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3 Covenants, 


122 9517 Ie is ill, and the Breach muſt be aligned Par- 


1 oops ay Action of Covenant on Articles, wherein 
| : Breach was aſſigned, That the Defendant did | 
not pay 20 l. during the Time of a' Leaſe made | 

by the Plaintiff to the Defendant, at the ſeve- 

„ veral Days therein mentioned. Which by 4. 

= | 0 ticularly, Jo that the other Party may plead to 
| ie. ' Windhans faid, it's: well enough, as if really 
2 2 Breach had been at every Day: *Contia'in 
eres Debt off 4 Bond to perform, which :Twijde 
Aagreed. % a was in Etror of 2 Jodgment i i 
Durham |: Judgment affirmed, x Keb... 
1 Lv. 50. and 1 Keb. 468. Fide Smith: — 
| Comters, 16:5; 74 non t! 
ae: * bo 44 7) i 0 


The Lam of Covenants, 
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N Oyer of the, 3 it was for Per- 
O formance of Articles, and then he pleads 
the Articles, and that he had performed them. 
1 The Plainiiff prays, that the Articles irrotulentur 
1 in bæę verba; W ich being done, the Plaintiff  : 

- demurs generally, and now ſhew ed for Caufe, 
= That the Defendant in tara the Articles 

| had omitted Part of them. Et Gpinio Cur? was 

againſt the Defendant ; 5 petheps the Plain- 

tiff would have aff) a; Breach upon the 
Things: omitted, o e he is fArpgred, by 
this Means. 3 Lew 50.. Hudſon and Spier, H H. 33 
Car. 2, C, B. Rot. 421. * 
Oaxenant upon Indenture of, Leaſe, and af: by 
Higns:a. Breach in Nonpayment of the Rent, D. bt for Rent 
according to the Covenant in thgwlgqdenture. upon Inden- 
Defendant pleads, vil debet. Plainti demuts ger tyre, the Plea 
.nerally;-.& per tat Cur nil debet is; nq lea in © — alot nor 
this Caſe upon the ladentute. "A Er. 170. 5 | 
1 vudail and Hutchen; on. 

In Covenant upon Warranty 5 Lond for Where it 

Vears, the Plaintiff ought to ſhew hat Eſtate muſt be ſhew.. 
or;Right he which enter'd into the Lands had ed what . 


at the. Time ot his Entry; and it is not ſuffici - 8 — 


— 


Jad eu eee ——— wee Wren en oc nar wrote Aa Ilocos fon ilns > Ge — 
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ah to aver, that he had good ĩtle. 2 Sand. 178, ed into the 
17% 180, 181. Watton and Hele. Idem Caſus, Land had at 


21 Keb, 201. 1 65, Lev. 301. the Time of 
{xt Ko his Entry. 


ö 
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well aſſigned. 2 Sand. 380. on Pinkney's Cale. 


A in Thing being executory, and the Party ſhal 


Roppel.” much as this was a Leaſe by Eſtoppel againſt 


ata The Law of Tobenants. 
In Demurrer If Action of Covenant be brought, and di. 
upon tbe vers Breaches be aſſigned, and ſome are good 
wholeDeclars- and others ill; if the Defendant demur Upon 
tf ſhall have the entire Declaration, the Plaintiff ſhall have 
Judgment for Judgment for thoſe Breaches. which are well 
rhe Breaches aſſigned, and ſhall be barred for the Reſidue. 


Debt for Rent upon a Leaſe for Years: 

Defendant pleads in Bar a Covenant per the 

Leſſor, that the Leſſee ſhall deduct ſo much 
covenant in for Charges. Per Cur, The Covenant being 
the ſame Deed in the ſame Deed is well pleadable in Bar, the 


— — not be put to a Circuicy of Action, and to 
why. bring Action upon his Covenant. 1 Lev. 151. 
Fohnſon and Car. 


If a Man let Land to me by Indenture 
which is the Land of J. S. who is then alſo 
ſeiſed of the Land, and after I enter upon 

F. S. who after re- enters, whereupon I bring 

| my Write of Covenant, the Leſſor cannot {a 

+ that I was not in the Land by his Demiſe, al 

i _ though T was a Diſſeiſor to J. S. by my Entry; 

Leaſe by E- for the Leſſor is eſtopped to ſay this, in s 


him. 1 Koll. Abr. 874. Stiles and Herring. 

The Plaintiff declares upon an Indenture 
dated the 7th of Sept. 1657. whereby the De- 
fendane covenants, That he and one T. / 
would deliver to the Plaintiff ſo many Maunds 
of Sal;-petre at ſuch a Rate before the 2oth of 
October next enſuing, the Plaintiff paying fo 
much a Maund ; and to the Performance there- 
of, the Defendant binds himſelf in 300 1. De- 
fendant demands Oyer of the Deed ; and it ap- 

| pears that between the ſaid Covenant and the 
Obligation there is a Proviſo, That if the De. 
fendant ſhould between that and the _— 
Cs | | : ober 


5 
The Lam of Cobenants. 4, 

O ober be diſabled by the Sea, &c. to deliver 
the Salt - petre, then the Deed ſhould be void. 
Defendant pleads, That he had prepared the 
Salt petre, and that the Boat wherein it was put 
was caſt away. Plaintiff replies, That the De- 
fendant had ſufficient Salt. petre over and above 
what was caſt away. Iſſue thereupon, and 
found pro Quer. Per Cur*, The Action is Adion | 
brought upon the Covenant, and not upon the brought up. 
Penalty, and the reciting of the Penalty is but on the wag 
Surpluſage. 2. The Declaration is ſufficient GM the 
wit Recital of the Prowiſo, according to penalty. 
Ughtred's Cafe, and the Defendant ought to x, Covenant 
* the Proviſo. Raym. 65. Elicot and Blake. wich, a Proviſs, 

evant. the Declara- 

Debt on Bond conditioned to perform Co. tion good 
venants, one of which was for Payment of fo —— = 
much Money upon making ſuch Aſſurances. ,,,, 
The Defendant pleads he paid the Money at Covenant to 
ſuch a Day, but does not mention when the pay Money on 
Aſſurance was made, that it might appear to making Aſſu- 
the Court that the Money was immediately rantes, De- 
paid purſuant to the Condition; and for that — | 
Reaſon the Court were all of Opinion, That Gt IR 
that Plea was not good, and Judgment for the the Aſſuran- 
Plaintiff upon Demurrer. 2 Ad. 33. Duck and ces were made. 
Vincent. - | | | | 
Defendant Lane married Dudly Gory Daugh- | 
ter of the Plaintiff, and had 3000 l. in Mar- 
riage, and covenants Within a Year to make 
an Aſlurance of Lands, within the Realm of 
England, of the Value of 400 J. per Am. to 
Sir Arthur Gory for a Jointure, in ſuch Manner 
as Sir H. Tilverton and Serjeant Crew ſhall de- 
viſe. Defendant pleads in Performance of this 
Covenant, That at ſuch a Time he was ſeiſed 
of 400 l. per Ann. and he informed Sir Arthur 
Gery of it, and that Sir Artbur did not require 


3 him 


The Lain of Covenants, | 
him to make the ſaid lointure. This Plea ill, | 
for Four Cauſes: 


. . 
Notice. x. He otglit to have given 15 to Sir 7 1H. 1 
| | Nlveron and Serjeant Crew, becauſe they ti 
are named: Aliter, had it been as the Coun. | i: 
6 cel of the ſaid Sir Arthur ſhould appoint; g 
then it thould have been given to the el 
| 8 = a 
rica 2. He ſhews not the Place of Notice, and tl 
tice ke. that is iſſuable. it 
1 0 He ſhews not where the Lands lie, whe- o 
A 03 «her England, or not. p 
Plead that he 4: He faith hz was ſeiſed of a Freehold, but Wl o 
was ſeiſed of fſhews not of what Eſtate, and perhaps i it h 
a Freehold, was only for Life. 2 Roll. Rey. 333. Sir l. a 
— wh rhur Gory and Sir Robert Lane. ; 
ſtate. In Action of Covenant, the Plaintiff declared b 

upon the Indenture of Covenant; and the Co- 

venant was, That a Ship ſhall go with the next 
fair Wind, and that the Merchant ſhall pay ſo 2 
Tee e much ſor Freight. Defendant ſaith, by Way L 
terial. Traverſe, That he did not go wich the next _ 
5 fair Wind. And per Cur”, The Traverſe is not Bl 
good, for that which is material ſhall be tra p 
verſed, and that is, that the Ship did not go at 70 
all. Poph. 161. . and Clobery. Latch 12. pP 
Idem Caſus. , © te 
warranties Marantia Charta depending, i is no Plea in Co. Wl x; 
Charts de- venant, for they are of different Nature; one lh, 
— no js real, and ſhalt bind the Land which the Le. . 
dS had at the Time of the Judgment; the b. 
other is perſonal, and for which he only ſhall IM, 
have Dammages. Nv. 139. Hob. 3. 1 R. 8 


Rep. 25. meſme Coſe. 


Efbe Latw'of Covenants. - 
In Debt on Bond for Performance of Cove- 
nants, if the Defendant plead generally t 


Performance of the Covenants, and the Plain- 
ey tiff doth demur generally upon it without ſhew- Plaintiff de. 
un. ing Cauſe of Demurrer, Judgment ſhall be murs general. 
nt, given according to the Truth of the Caſe; for ly. How 
the that Default of Pleading is but Matter of Form, hall be oh 
and is aided by Stat. 27 Elix. But if any of 
nd che Covenants be in the Disjunctive, ſo as it is pleading of 
in the Election of the Covenantor to do the Covenants in 
e. one or the other, then it ought to be ſpecially the Disjun- 
pleaded, and the Performance of it, ſor 
ut BY otherwiſe the Court cannot know what Part 
it WY bach been performed. I Leon. 311. Ogletborp 
{r. and Hide. | 0 
| Requeſt is traverſable in Covenant, where Requeſt where 
4 {= Covenant is to be performed upon Requeſt. traverſable. 
2 Leon. F. . 5 ä 
: Covenant was, That whereas E. T. had bar- 
- {gained co the Plaintiff a Cloſe; and whereas the 
bid E. Z. bath already morgaged to F. S. divers 


*—_— ou „ 


Lands in G. whereby the ſaid Cloſe is morgaged, 
or ſuppoſed to be morgaged, to redeem and 
ſet free the ſaid Cloſe by a Day. Defendant 
pleads, the Cloſe was not morgaged, Et fic dicit 
quod clauſum pred? fuit redempt liberat' & exonerat”. 
Plainciff replies, That the Cloſe was morgaged 
to J. S. and found for the Plaintiff upon this 
Ifſue. Per Cur", It is a good Replication, tho 
he ſaith not Quod pignorat fuit to the ſaid J. S. 
and is not redeemed, for ic might be redeemed 
before the Day. The Defendant hath offered 
a particular Point in Iſſue, that ic was not mor- 
gaged; and the Plaintiff anſwers it when he 
ſaith ic was morgaged, and need not alledge that 
K was not redeemed ; for there ſhall never be 
intended any Redemption, becauſe the Defen- 
dant pleads ic was not morgaged. A ſpecial 

A LS Plea 


Defendanc 
he pleads Per. 


. 
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need not to Replication in the Point alledged. - The Dif. | 
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> Parts. for Concord is no Plea, if it be not executed o 


The Law of Covenants. | 
The Plaintiff Plea in Bar is always anſwered with a ſpecial | 


anſwer the ference is, ſuch Pleading ſhall be good after | 


icula . 
Point pac in Verdict, but not if demurred to. 7. 24. Bh 


Jus by the and Taylor, Cro. El. 899. meſme Cale, 
ef Averment of Performance, where it muſt or 
need not, Vid. 1 Lut. 249. & his ſub Tit. Re. 


leaſe. | 
Concord pleaded, 
Covenant upon Indenture, by which the 
Defendant covenants to permit the Plaintiff to 
receive 100 l. per Ann. Rent, whereof 60. j» 
Am. for Payment of a Debt, the Reſidue to 
be paid by the Defendant, and affigns a Breach 
in Diſturbance by the Defendant to receive the 
Rent, Defendant pleads a Concord between 
the Plaintiff and Defendant, that each of them 
ſhould deliver his Part of the Indenture to the 
other to be cancelled into the Hands of a Third 
Perſon, and that each ſhould be exonerated of 
Concord not all Actions upon the Indenture ; and avers, tle 
pleadable, if Defendant delivered his Part to the Third Per 


it be not exe- 


cured on boch ſon. Plaintiff demurs, and Judgment for hin; 


wi 2 A Ard 2A 8-& > _ 0 


both Parts. 3 Lev. 189. Ruſs Caſe. 

Leſſee covenanted for him and his Align 
to repair and maintain the Houſes in Repan. 
tion from Time co Time during the Term, 
and ſhews that the Leſſee aſſigned all his Term 
to the Defendant, and for Default of Repars 
tions after the Aſſignment he brought tbe 
Action. Defendant pleads, That after the De. 
cay he made ſuch a Concord that the Plaintif 
ſhould have 30 5. and ſuch Goods, in Satisſa- 

Action ction of that Deſtruction, &c. and ſhews it to 
—_— <8 be executed, It was demurred ; for the A- 
not be di. tion being grounded upon a Deed, cannot be 


charged by 2 diſcharged by o Deed, But per Gor”, 'The Piet 
: | 
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Contract. 
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The Law of Covenants. 419 
is good; for it is not pleaded in Diſcharge ef | 
the Covenant, but only for the Damages 
which are demanded by reaſon of the Breach 
of the Covenant, and the Covenant remain? 
And this Plea ſounds only in diſcharge of the Where a Pa- 
Defendant, and is not like to the Caſe of an rol Concord. 
Obligation with a Condition, which cannot be good. Oh 
diſcharged by a Contract, for there it is a Du. 
ty certain. And in every Action where only 
Amends is demanded by Way of Damages, 
Accord executed is a good Bar in Diſcharge of 
them. Cro, Fac. 49. Alden and Blayne. : 
Action of Covenant to perform Articles, and 
pay Money ; Defendant pleads Payment of 
the Money (5 I.) after the Day, which the | 
Plaintiff accepted in Satisfaction of 50 l. which Plea not good 
not being pleaded by Way of Accord and by Way 
Satisfaction of the Covenant is ill, wherein of Accord 
Damages alſo are recoverable. Iſſue was for OR 
the Defendane, who pleaded it. But per Car, ” 
There being a full Iſſue on an Affirmative and a 
Negative it is well enough, as if it had been 
pleaded in Satisfaction of Breach of Covenants. 
And here it's Tantamount, being in Satisfaction 
of the Thing covenanted to be done, and no 
Repleader was awarded, but Judgment proDefen- 
dant, 1 Keb. 2 10, 246. Matthews and Raymond. 

A Man made a Leaſe of Land for Years by 
Deed, and covenanted, That the Leſſee and 
his Afligns ſhall enjoy it during the Term. 
Leſſor makes the Defendant his Executor, and 


dies. The Leſſee afligns over his Term. A 


Stranger enters upon the Aſſignee; the Aſ- == 
ſignee takes 40 J. in Satisfation of his being 40 l. accepted 
ejected of the Aſſignor, and afterwards brings in SatisfaRion 
Action of Covenant afainſt the Executor of of bis bein 
the Leſſor, the Defendant. The Defendane cd, G 

5 STS ß OY 


The Law of Covenants. 8 


pleads the Acceptance of the 40 J. of the Af. 
ſignor in Satisfaction of the Wrong done to him, | 
in Bar of the Action. Plaintiff demurs. Roll:: 
In 2 Actions, Here are Two Covenants, one of the Leſſor, 
one againſt and one of the Aſſignor, and therefore the 
the Aſſignor, Party may have Two Actions; and therefore he 
| — _— is not here barred to bring this ſecond Action, 
Ezecutor or though he hath barred himſelf by the Accep- 
the Leſſor. tance of the 407. from bringing Action againſt 
the Aſſignor, and the Defendant hath not 
pleaded that the 40 J. was given in Satisfaction 
of the Covenant, for then it had been other- 

wiſe. Stiles 300. Whitway and Pinſent, 
: TobeaDeed Without a Deed, becauſe this enures as a 
of Diſcharge. Releaſe of the Covenant, which may not be 
. | without a Deed. But in Satisfaction and Perfor. 
mance of a Thing to be done, Accord with 
Satisfaction is a good Plea without a Deed. 
And in Blake's Caſe, Payment of Money is no 
Plea in diſcharge of a Bond, but in diſcharge 
=. of Money to be paid by Bond. So pleaded in 
7h Peto's Caſe, 9 Rep. and becauſe Accord with Sa. 
| tisfaction was pleaded in Satisfaction of the Entry 
and not ofthe Covenant, it was held a good Plea. 
Dodderidge admitted, That it ſhall not be a good 
Plea for the Two Entries made after the Accord, 
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becauſe as to them the Covenant was not broken 2 
at the Time of the Accord; but it is clearly good b 
for the firſt Entry beſore the Accord, and the on 

| Plaintiff cannot have judgment for the other IM 13 
Two Entries upon this Action: And Judgment & 
pro Pet. | 
In Covenant, Plaintiff. aligned a Breach in J. 
not paying 8/. per Am. and, 2. In not tt 
purchaſing Lands worth 100 J. Defendant I h 

| pleads Accord, and that he had paid Part, and ! 
Ein not how much. Per Cur, Accord is 4 þ 


good Plea to a Covenant to pay a Sum certain, 
a wr” 


The Law of Covenants; 


m, Things uncertain 5 but this Accord not men- 
u: tioning what Part he had paid in certain, 1s void, 
or, 2 Keb. 51. Owtram and Relſton. ON + 26 
he Covenant brought by the Heir in Reverſion 
he {MWapainſt the Executor of Tenant for Life, for 


or an Obligation when joined with other 


1 

\ 5 
42 ? — 
* * 


n, Breach of a Covenant in the Teſtator in not th 
p- {repairing an Houſe. Defendant pleads, the 
it Teſtator died 19 March, and that the 22d of Concord 


ot March, concordat & agreeat' fait inter le Plaintiff pleaded, 75 


on and Defendant, that the Defendant ſhould 


r- {quietly depart, and leave Poſſeſſion to the Plain- 
riff; and in confiderar inde the Plaintiff agreed 
to diſcharge him of the Breach in non reparando: 


And ſhews, that on the 25th of March he did 


tain upon this Agreement when he ſhall de- 
part; and although the Defendant ſhews he did 
depart within Five Days aſter, yet this ſhall not 
aid the firſt Uncertainty ; for the Concord is 
the Foundation of the whole, which ought to 


Sanford and Cutcleft. 


a good Plea in diſcharge of a Covenant, as well 


meerly perſonal, wherein Damages ſhall on- 
ly be recovered. Palmer 110, Roberts and 
Stoker. 8 | oc l 
Leſſor covenants, That his Leſſee ſhall en- 


that the Leſſor ſhall not make any Entry upon 
him during that Time. The Leſſor enters 
Three Years after, and the Leſſee brought 
Action of Covenant, and alledgeth Three 

-——— ͤ 4 — Breaches. 


quietly depart, and ſhews an Excution of the 
Concord as he ſuppoſed. Plaintiff demurs. 
Plea is not good, becauſe the Time is uncer- 


be certain when it ſhall be performed. 2%. 124. 
Accord with Satisfaction by Deed ſhall be 
before Breach as after, becauſe ic is an Action 


joy his Leaſe peaceably during his Term, and 


412 The Law of Covenants. 
Accord with Breaches. Defendant pleads Accord with $4. 
Satisfaction tis faction in Performance, and Satisſaction of 
2 crc this Covenant after the firſt Entry, and before 
is a good Bar; tbe Two other Entries. Per Haughton, Accord 
ſo if it bebe- with Satisfaction is no Plea in diſcharge of a 
fore, if the Covenant. „ 
— be- In Covenant, the Breaches aſſigned were, 
of Noner: That the Houſes were not in repair, that the 
but in other Locks wete taken away, and that the Hedges 
Caſes there were broken down, and the Ditches unſcour d. 
ought, The Defendant pleads an Agreement made 
between the Plaintiff and him, That he ſhould 
employ a Workman Three or Four Days in 
and about the Repairing the Houſe, which 
jhould be a ſufficient SatisfaQtion, and that he 
employed a Workman, c. Upon this Plea they 
were at Iſſue, and a Verdict for the Defendant. 
Exceptions were taken in Arreſt of Judgment; 
r. Where Accord and Satisfaction is pieaded, it 
muſt be real; but in this Caſe, it was no more 
than the Defendant was obliged to do. 2. There 
are ſeveral Breaches aſſigned, and the Deſen- 


dant has only anſwered the Repairs of the 


Houſe; and ſo it is a Diſcontinuance in Plead- 
ing, which is not aided by a Verdict. 3. The 
Satisfaction is uncertain, viz. to employ a Man 
to work for Three or Four, Days; and for 
theſe Reaſons, Judgment was ſfay'd. 

Curia. In Covenant where Damages be 
uncertain, and to be recovered, as in this 
Caſe, a-lefſer Thing may be done in Satisfa- 
Rion, and there Accord and Satisfaction is 2 
a Plea; but in Action of Debt upon a 
| d, where the Sum to be paid is certain, 
there a leſſer Sum cannot be paid in Satisfaction 

of a greater. 4 Ad. 88. Adam, and Tafling. 


j +. Action 


1 2 2 kw fray 


The Law of Covenants. 
Action of Covenant to perform Articles and 
Payment of Money: The Defendant pleaded 


Payment of the Money after the Day, which 
the Plaintiff accepted, which being not pleaded 


by Way of Accord and Satisfaction of the 


Covenant, wherein Damages are alſo reco- 


verable, is ill. Hil. 13 Car. 2. B. R. Raymond 


and Matthews. | | 
Bar by Accord in Satisfaction, the Concord 

was pleaded to be in Satisfaction of the Cove- 

nants before any Breach of Covenants: This is 


no — Bar; ſor the Covenants being created 
by 


eed, may not be diſcharged but by Deed; 
but Accord with Satisfaction is a good Plea in 


Satisfaction and Diſcharge of Damages in Co- 


venants broken, and Judgment given according- 
| , ber and Stoters 


ly againſt the Opinion in R 
Caſe, 2 Rolls Rep. 187. Vid. 2 Cr. 99. Alden 


and Blagues. 1 Pal. 1 10. Robards and Stoters 


Caſe. fe | | 
Debt on Bond for Performance of Cove- 
nants in Articles of Agreement; in which it 


was recited, That whereas the now Defendant 


had found out a Myſtery in colouring Stuffs, 
and had entered into a Partnerſhip wich, che 


Plaintiff for the Term of Seven Years, he did 


thereupon covenant with him, that he would 


not procure any Perſon to obtain Letters Patents 


within that Term, to exerciſe that Myſtery 
alone. Defendant pleaded, he did not procure 
any Perſon to obtain Letters Patents, Cc. 


The Plaintiff replies, and affigned for Breach, 


That the Defendant did within that Term pro- 
cure Letters Patents for another Perſon to uſe 
that Myſtery alone for a certain Time, Et hoc 


petit quod inquiratur, &c. Defendant demurs ; 
1. The Plaintiff ſets not forth what Term is 
| Contained in the Letters Patents: But per Cur, 
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The Law of Covenants,” 


He being a Stranger to them, need not. 2. He 


hath pleaded both Record and Fact together, | 
for the Procuring is the Fact, and the Letters | 


Patents are the Record, and then he ought not 
to have concluded to the County. But per Cur, 
The Procuring 1s the Matter upon which the 
Breach ariſeth, and not the Letters Patents; 
ſo that it was improper to conclude, Prout patet 
per Record®*. 3 Mod: 79. Clerk and Hoskins. 
Action of Debt; Defendant pleaded it was 


| for Performance of Covenants, and that he 


hath performed all, not ſhewing forth the In. 
denture. To which the Plaintiff demurred, as 
Syderton verſus Nicherton, and Day verſus Lambert, 
expreſly he muſt ſet forth; which the Count 


agreed to, and made it as a Rule. 1 Sid. 9). 
I Keb. 380, 415. Lewis and Bull, 


Tn other Pleadings, 


4 Deed of Covenant on the Demiſe of an 


Houſe : The Count is only quod fregit, and 
non eſt factum is pleaded, and Iſſue is, quod non 
ef: fadtum. Here is no particular Breach aſſign- 
ed, but only he declares generally quod fregit, 
it being a Deed with Covenants (and nat an 
Obligation generally), and a Peine Subſequent on 


Non performance thereof: But being after a 
Verdict, as Roft. Entries 162. it's well enough, 


a certain Sum being demanded [in Debt], the 


The Want of Want of a Breach is ſupplied by Non eft factum, 
a Breach ſup- upon the late Stat. 17 Car. 2. 2 Keb. 754. Bur- 


plied by Nen nard and Michell. Vide the Caſe, 1 Vent. 114, 
_ off factum. — | 


126. Vide ſupra Tit, Breach. 


Covenant 
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The La of: Covenants,” 426 


He Covenant was brought, for that the Defen- Covenant to 
her, dant did not pay a Rent with which the Land p3yRent.. 


ters was charged. Defendant replies, he was to 
not enjoy the Land ſofficiently ſaved harmleſs, and 2 , 
ur, ¶ anſwers not the Breach. Per Tot. Cur', It's an Land ſuffici- 
the ill Bar, 1 Brownl, 22. Cowling and Drury. ently ſaved 
ts, In Action of Covenant to deliver Iron, De. harmleſs. 
act WI fendant pleads Two Pleas iſſuable, viz. A Des: 

livery of the Iron according to his Covenant; 
Vas by the Third Plea he pleads a Concord. 
he Jpon this the Plaintiff demurs generally, Et 
In. ditit quod placitum prædict eſt minus ſuſſicien, Go. 
as Per Cur', This is a Diſcontinuance of all the Diſeontinu - 
rt, Matter; for this Word [ Placitum | is uncertain 924% 
It to which of the ſaid Three Pleas it ſhall refer; 
7. ſo as to Two Pleas pleaded the Deſendant re- 


mains unanſwered; and if it ſhall be taken that 
this Word [ Placitum| goes to the laſt Plea only, 
becauſe the pleading of the Concord is only 
the Matter doubtful in Law, the other Two 
Pleas being only iſſuable, againſt which it's not 

n to be preſumed, that the Plaintiff would tender 


d a Demurer, then the Plaintiff not coming toll: 

u ſue on the other Two Pleas, nothing is done — 
1- as to them; ſo the Record is imperfect, and by | 

, Conſequence a Diſcontinuance of all the whole 

n Matter. 28“. 65. Middleton and Cbeeſman. et 

n Covenant againſt Aſſignee of Leſſee for Entry of the 

a Years, and Leſſee covenants to build an Houſe Leſſor pleaded 
: upon the Land within che firſt Ten Years, not good, to 

2 and that he aſſigned over his Term. Aſſignee 8 | 

„ pleads, the Leſfor enter'd, and had Poſſeflion jzoufe. 

- for Part of the Ninth Year. Per Cur, He © 


ouguht to ſhew that he would not ſuffer him to 
build, and then the Covenant had been dil: 
charged. Godb. 69. Baker and Ferwel. | | 
Warrantia Chart# depending, is no Bar in 
| Action of Coyenant brovght for Eviction ; 
Traction 
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416. The Law ok Covenants. 
: Fraction of Covenants, and Warrentia Charts, | 
are of different Natures. Telv. 139. 

Scire facias of a Judgment: Defendant plead, 
That before the Judgment and Hanging the 
Suit, the Plaintiff covenanted with him by the 
Deed now ſhewed, that if he obtained Judg- 
ment, and the Defendant on ſuch a Day paid 
him 100 JI. that he would not ſue in Exe- 
cution, and the Judgment ſhould be void; and 
pleads he had paid the 100 J. accordingly, and 
demanded Judgment. Plaintiff demurs, and 
Where Reme. it was adjudged to be no Plea ; for he cannot 
dy, not by make the Defeaſance of a Judgment before it 
1 be given, but his Remedy is only by Writ of 
— Covenant upon the Indenture, Cr. El. 837, 

Gage and Shurland. | 

If a Man be bound to perform all the Co- 
Of pleading venants in an Indenture, if all are in the Af. 
affirmative firmative, he may plead Performance of all ge. 
Covenants, nerally, but if any be in the Negative, he ought 
negative Co- to plead to them ſpecially, and to the reſt gene. 
_ venants. , rally; fo if any of them are in the Disjunctive, 

Covenants in . 5 
the Disjun- he may ſhew which of them he had perform d, 
Aire. and if any are to be done on Record, he ought 
| to. ſhew it ſpecially. Doctor Plot 58. 1 Inſt. 
303. 5. Vide Tit. Covenants Conjunctive and 
Disjunctive, and Covenants Affirmative and Ne. 
gative. Vide Tit. Bonds to perform Covenants, 
Pleading. | = | 
I leaſe to A. for Years rendring Rent, A. de- 
On x Deviſe, viſeth his Term to B. who aſſigns it to C. and 
Plex that he I bring Action of Covenant againſt C. decla- 
entered vir- ring that B. entered virtute Legations, not ſay- 
Face Fegwire-, ing that the Executor of 4. aſſented to the Le. 
noe che Exe. Bacy: Yet this was adjudged good, a Verdict 
| evtor of 4. being againſt the Defendant, for it ſhall be in- 
aſſented to tended after Verdict; but it had been bad if he 
ehe Legacy. had demurred to the Declaration. Cr. * | 
: . | | E- 


The Law of Covenants. 


to go with a Ship to P. in Ireland, and to take 
280 Men of the Defendant's, and bring them 


Defendant had not the 280 Men ready, bue 
that he had 180, and he took them and carried 


ready, and tendered them to the Plaintiff, and 
that he would not receive them ; but ſaith not 
any Thing to the Carriage of the 180 Men, 
nor to the Non-payment for them ; and be- 


f 
x cauſe it was not a Plea to the whole, Judg- 
b ment pro Quer. 1 Lev. 16, 17. Tompſon and 
Neel, | | 
9 A latter Covenant by a ſecond Indenture 
. cannot be pleaded in Bar to the former; but 


* the Defendant muſt bring his Action on the laſt 
Indenture. 2 Vent. 218. ; 


deliver the Poſſeſſion to any but the Leſſor, or 
to ſuch Perſons that ſhould lawfully evict him. 
Defendant pleads, That he did not deliver the 


ſaid, Such a one lawfully evicted him, to whom 
be delivered the Poſſeſſion; or that he did not 


dane ſaid, The Plaintiff had not aſſigned any 


Breach, and ſo cannot have Judgment; fof he 


ought to have replied, and aſſigned a Breach. 


Againſt which it was ſaid, He having pleaded. 


an ill Plea, had neceſſitated the Plaintiff to put 
himſelf upon the Judgment of the Court upon 
| | | „ 


Declares, That the Plaintiff covenanted 


them, and the Defendant had not paid for. 
them. Defendant pleads he had the 280 Men 


Debt on Bond to perform Covenants id a 
Leaſe : Defendant covenants that he would not 


Poſſeſſion to any but ſuch who lawfully evicted 
him. Plaintiff demurs: It was objected that the Negatire 
Plea was a Negative Pregnant; he ought to have Pregnant. 


deliver the Poſſeſſion to any. But the Deſen- 


427. 


to Famaica ; and the Defendant covenanted to Plea which 
have the 280 Men there ready, and to pay for anſwers but 
the Paſſage of them 5/7. a Man; and ſaith, the toP 


art only. 
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48 Che Lan of Covenants. 
the Plea, Tel. 78, 15 2, 153. Per Cur, The Ple | 
| Plea good, is good, purſuant to the Words of the Covenant | 
' Purſuant to being in the Negative; and that the Plaintiff 
_ — ought to have replied, and aſſigned a Breach, 
and the Plain, Which he having not done, cannot have Judg. 
tiff in his Re- ment. 1 Lev. 83. Pullen and Nichols, | 
plication to Covenant upon a Conveyance of Lands, 
aſſign a where the Vendor covenants, that he was ſeiſed 
Breach. in Fee; and afligns for Breach, that he wa 
not ſeized in Fee, and fo non tenuit conventionem 
ſuam. Defendant pleads, non infregit conventionem 
ſuam; and upon lde joined, Verdict pro Quer, 
It was moved in Arreſt of Judgment, that this 
Iſſue on Two was not any Iſſue, conſiſting of Two Negatives 
Negatives. only; ſcilt', that he was not ſeiſed in Fee, and 
| non tennuit conventionem of the Plaintiff's Part, 
and non infregit conventionem of the Defendant's 
Iſſue argu- Part. Per Cur”, It is an Iſſue, though but ar- 
mentative and gumentative and informal; for if he had not 
informal. hroken his Covenant, he was ſeiſed in Fee; 
and if he was not ſeiſed in Fee, he had broken 
Informal If. his Covenant, and it is not all immaterial; and 
ſues cured af- informal Iſſues are cured by Verdict, though 
rer Verdi, i material Iſſues are not. Pit and Ruſſell's Cale. 
immaterial | |S 6 Kg 
nor. Covenant and Breach affigned in not repairing 
of Houſes, and ſeveral other Things. The 
Defendant pleaded, Non infregit conventionem, 
_ Plaintiff demurs, The Plea was ill, becauſe 
no good Iſſue may be taken upon TWG Nega- 
tives; alſo this Way of Pleading is too gene- 
ral, x Lev. 183. Walſingbam and Comb, 
Action of Covenant is brought for Two 
Bregches ; as to one a good Bar is pleaded, the 
Plaintiff ſhall not have Judgment. Palm. 1 10. 
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Tender plead- If J. covenant with B. to pay to him 100. 
ed without aſter Miebaelmas, and heſore Eaſter, in Debt 
ſaying, Un:ore upon this Covenant; if the Defendant pleads, 
—_—_— that within the ſaid Time he tendered to the 

Plaintiff 


The Law of Covenants. 13 
laintiff the ſaid 10/7. and he refuſed it, yetthis "1 
s not good without ſaying Uncore priſe. 2 Rolls 


tiff Abr. 523. Newton's Caſe. | 
ch, In Action of Covenant, that it ſhould be 
dg. awful for the Plaintiff'to have and enjoy for the Quiet Enjoy- 


erm of Nine Years; and that he might en- SOT 
joy from 1664, which was Two Years before the Time of 
he Sealing and Delivery of the Deed. Dyer 240. ſealing the 
Defendant pleads, The Plaintiff was not di. Deed. 
ſturbed «b & poſt the ſealing of the Deed. 
Plaintiff demurs. Becauſe no anſwer is made to 
„the Time paſt, Judgment pro Quer. 2 Keb. 291. 
is Lew and Gellion. 5 
es Action of Covenant to pay Money, 30 J. 
d when ic ſhould be raiſed out of che Eſtate of 
M Anne D. Plaintiff ſets forth, that 100 J. was 
”; raiſed out of the Eſtate of Anne D. and that 
yet he had not paid the 30 J. Defendant pleads 
* Non infregit conventionem. Plaintiff demurs. 
5 Per Cur, This no Anſwer, nor a good Plea, 
n but the railing the 100 J. muſt be anſwered; af- 
d WH ter Verdict it had been good enough. Judg- 
1 ment pro Quer. 2 Keb. 342. Brighrwell and 
Dewty. 2 

. the Defendant pleads 
Performance. It is no Plea ; Non 
ſhould havebeen pleaded, or how he had quiet- 
ly enjoyed. 2 Keb. 77. 

Covenant and declares, That the Leflee for 
Forty Years demiſeth to the Defendant for 
Twenty Years, rendring 16 J. per Anne Rent, 
and that the Defendanc covenanted to pay it; Leſſor grants 
and that after he in the Reverſion of Forty che Reverſion, 


Years afligns his Term to che Plaintiff, to — 


ral 
— 


whom the Defendant attorns, and aſſigus a . 
Breach in Nonpayment of 16. for the — of — 1 
one Year due at Lady. Day, 24 Car. 2. Defen- Breach. 
dant pleads, That before any Rent became due, 
| the 


Debito modo, 
were ill in 
Pleading. 


Plaintiff; 


- The Law of Covenants. 


the Leſſor releaſed to him all Cayenants. Plain. | 
tiff demurs. Term Mich. Fones and Rain ford, 
being only in Court, this Releaſe was good] 
to bar the Action, being before any Breach: | 
But Term. Paſch. being moved again, and the 
Court being full, Judgment was given for the 
Ge they will intend the Action 

brought upon the Reddendum, which is a. Co- 


venant in Law, and runs with the Reverſion 2 
Common Law before the Statute H. 8. and 


paſſeth by the Grant of the Reverſion ; ſo tha 


the Leſſor may not releaſe it after Alignment, 

2 Lev. 207. Middlemore and Goodale's Caſe i 

3 a Collateral Covenant. Harper and Burgh 
aſe. 


Action of Covenant to ſave harmleſs from 

ies and lawful Eviction. Defendant pleads 
Performance. Plaintiff replied, F. S. cook out 
a, Wric of Hab fac poſſeſſionem out of B. R. d. 
bito modo Execut, and by Vertue thereof enter'd 
on the Poſſeſſion of the-Plaintiff, and did ex: 
pel and amove him. Defendant demurs. Judy. 


ment pro Defendant ; for debito modo is ill, and 


not ſufficient without ſhewing Particulars. As 

in Debt for Rent, to ſay, that a debito modo de- 

manded, is ill, x Reb. 379. Nicholls and Pullen, 
Where a Covenant in the ſame Indenture 


t 


Er ſupra Tit. Breach, 


may be pleaded in Bar for Rent. Vid. 3 Keb. 33 1. 


CHAP. 
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CHAP. XIII 
Pleading. Eſtoppel. 


B and Feme make a Leaſe for Years by 
Indenture, rendring Rent; and it is co- 
venanted between the Parties; and the Leſſee 
covenants, That he will pay a Couple of Ca- 
pons at Chri/tmas to Baron and Feme, and to 
the Heirs of the Husband, and alſo will ſerve 
them for two Days in every Harveſt. The 
Husband dies, the Wife brought Action of Co- 
venant. The Defendant cannot plead, that the 
Wife at the Time of the Leaſe had nothing, but 
ſhall be eſtopped by the Indenture. 1 Roll. Abr. 
872. Bruerton and Evans, 

If one leaſe to me by Indenture the Land of 
F. S. who is then ſeiſed alſo of the Land; and af- 
cer I enter upon J. S. who te- enters, upon which 
I bring a Writ of Covenant: Leſſor cannot fa 


| I was not in the Land by his Demiſe, for he is 


eſtopped. 1 Roll. Abr. 874. Styles and Herring. 
. 0 ·⁰² © ee 

Debt on Bond to perſorm all Covenants con- 
tained in ſuch an Indenture: In Debt upon this 
Bond, the Deſendant may not ſay, there is not 
any ſuch Indenture, but he is eſtopped. 

In Debt on Bond, wherein the Condition is 
to perform all Agreements now ſet down by 
7. S. The Defendant may ſay no Agreement 


was then ſet down by FJ. S. for this compre- 


_ a Generalty. P. 15 Fac. King & Perſe- 

Vall | 1 5 

A Demiſe for ſix Years, if J. S. ſo long ſhall 

live ; Leſſot covenants, That he hath om 2 
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5 


demiſe the Tenements according to the Effeq; 


of the Leaſe, and Breach aſſigned that he had 
not Power to aſſign. . e 


1. He need not to aver that F. S. is alive. 

2. The Plaintiff need not ſhew what Perſon 
hath Intereſt or Eſtate in the Lands, and it's 
more proper for the Defendant to ſhew it. 
Brownl,. © ee e 72 


Action of Covenant for not repairing an 
Houſe. Defendant pleads Performance, and 


after rejoins, he was ouſted by a Stranger. Per 


Cur, It's a Departure. x Keb. 662. Paine and 
Fier. SH J vr 

Plaintiff declared, That he held the Office of 
Vice-Chamberlain to the Queen Dowager, and 


that by Deed produced in Court, he agreed. 


with the Defendant for the Sale of the ſaid-Of- 
fice ; but by the ſaid Writing, the Defendant 
obliged himſelf that the Plaintiff ſhould have and 
receive, during the Life of the Plaintiff, divers 
Penſions and Salaries belonging to the ſaid Ot- 
fice, and that the Defendant-ſhould receive no 
Part of them: And then ſets forth, That the De- 
fendant at his Procurement, was admitted into 


the ſaid Office, and enjoyed it; and that there 


were ſix Years in Arreats of a certain Salary be- 
longing to the ſaid Office, due and payable to 


the Plaintiff according to che Agreement, which 
the Plaintiff had not received, nor the Defen- 
dant paid him: Licer ſæpius requiſirus, and ſo he 


broke the Covenant. Defendant pleads, That 
he from the Time of the Agreement, to the 
Time of the Writ, had permitted the Plaintiff to 
receive'the Profits of the ſaid Office according- 
ly, ab/que boc, that the Defendant received any 
Profits of the ſaid Office. Plaintiff demurs, 4 
8 | cauſe 


* 


cauſe the Defendant traverſed Matter not alled- : 
ged ; and per Cur, the Travers was not good: 
and upon this Agreement the Defendant was not 
hound to pay the Money grown due for the 
Profits of the Office, to the Plaintiff; but was 
oniy reſtrained from meddling with them, and 
to leave them to be received by the Plaintiff, 
2 Vent. 79. Killegrew and Sauer. 
In Debt on Bond to perform Covenants in In- 
denture of Leaſe. Defendant pleads, That before. 
the Original purchaſed, the Indenture by Aſſent 
of the Plaintiff and Defendant, cancelled and 
avoided, and demands Judgment, Sz a&io. Per 
Coke, clearly the Plea is not good, without Aver- 
ment that no Covenant was broken before the 
cancelling, 2 Brownl. 167. „ 
la Covenant for not Repairing, and Breac 
ſhewed, that the Houſe was burnt down thro? 
the Negligence of the Defendant, &c. and that 


k „ 
ta 


he did not repair, it. The Detendant traverſed, 


That it was not burnt down, prour. It's an ill 
Traverſe ; for the Defendant's not repairing, is 
the ſubſtantial Part, and the other is but Induce-« 
ment. 24 Car. B. R. Allen and Reeve. 
Covenant to pay Money on Articles, De- 
tendant pleads Payment after the Day, of 5 /. in 
Satis faction of 50 This is ill Plea ; but it may 
be pleaded in Satisfaction of a Breach of Cove- 
nants. 1 Keb. 245. 5 
In Action of Covenant the Defendant cannot 


plead, that the Plaintiff tempore quo nibil babuit Nil habuit 


in Tenements, tho ſuch a Plea in Action of Debt in Tenementis. 
tor Rent is good, it cannot be pleaded in Cove- 
_ for a Sum in groſs. 2 Vent. 99. Clark and 
eppis. | | 

Later Covenant by a ſecond Indenture can- 
not be pleaded in Bar to the former; but the 
Defendane mult bring his Action on the laſt In- 

| 1 . denture, 
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The Law of Covenants, = 
denture, if he will help himſelf. 2 Vent. 217, 
5 FE; p 


_ pleads Performance. Plaintiff alledgeth 
on- payment to J. S. ſecundum formam Articus 
lorum. Defendant demurs, becauſe the Payment 
is not alledged to be any Article in the Inden. 
ture. Per Ca, The Bar is ill by Performance, 
not ſetting forth the Indenture, and the general 
Replication is good enough without ſetting forth 
the Indenture; and the Defendant might have 
taken Iſſue in his Rejoinder, That there was no 
ſuch Article ; and then the Plaintiff on Demur- 
rer could have no Judgment : But by alledging 
a Breach he hath waved the i!) Bar, that did not 
ſer forth the Indenture, 3 Keb. Lee and Pig ſhy. 

Covenant to render an Account of the Pro- 
fits of the Lands, what he expended in Repara- 
tions being deducted. He pleads, he expended 
800 J. in & circa reparationem Præmiſſorum, G- 
alia onera neceſſaria; and ſhews not what in par- 
ticular. Ergo, It is ill. 1 Sand. 48. Parker and 
Thorould, | | 


Debt on Bond to perform Articles. Defer- 
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CH AP. XILIV. 
inbat Releaſes ſhall be & good Bar of Covenants, or 


Ovenant from one, and his Heirs and AF. 

ſigns, for further Aſſurance with 7. S. 
J. S. conveys theſe Lands to F. D. J. D. as Aſ- 
ſignee, brings an Action for not levying a Fine 
upon the Plaintiff's Requeſt. Defendane pleads 
a Releaſe from J. S. dated after the Commence 
ment of the Suit. Per Cur, The Breach being | 
in the Time of the Aſſignee, and the Action Covenantee 
brought by him, and fo attached in his Perſon, not to releaſe 
the Covenantee cannot releaſe this Action, after Aſſign- 
wherein the Aſſignee is intereſted; and alſo tho 4 f 10h * 
the Breach was in the Time of the Aſſignee, yet brought. 
if the Releaſe had been by the Covenantee be- 
fore any Breach, or before any Suit commen- 
ced, it had barred che Afignee from bringing 
this Action. Cro. Car.5 03. Midlemore and Goodale, 
1 Roll. Abr. 411. i . 

Condition for Performance of Covenants: Tho Cove- 

Tho" the Covenants broken be releaſed, yet the nants broken 
Bonds remain under Forfeiture, Hob. p. 168. _ 2 
If before the Breach of any of the Covenants, „ 
the Obligee releaſeth the Covenants, and aſter- Forfeiture. 


wards one of the Covenants is broken, the Obli- 


gation is not forfeited ; for there is not now any Obligeerelea- 
Covenant which may be broken, and ſo the Obli. fert Core- 
gation diſcharged ; but if the Releaſe had been 8 a ” 
made after the Covenant broken, aliter. 3 Leon. Aſter Breach, 


69. 
Fifa: | The 


436 The Law of Covenants. 
The Plaintiff aſſigned a Breach in Non repa- 
rando, The Defendant pleads, The Plaintiff had 
acquitted and diſcharged him of all Reparations. 
' Plaintiff demurs. Per Cur', This is an Acquit- 
tance and Diſcharge of, the Reparations for the 
Time paſt as well as the Time to come, and a- 
mounts to as much as if he had releaſed that Co- 
venant ; but the Covenant being broken, that 
Diſcharge ſhall not take away the Action on the 
Obligation which was once forfeited. 3 Leon. 
. 3 . . 
Covenant was, That if B. will be his Wife, and 
Future Cove- marry him, if B. ſurvive him he will give to her 
nens, not re- 300 J. B. alledges, They were married, and that 
leaſed by > A. died worth fo much after his Debts and Lega- t 
the Conran. cies paid, and 4. enters into a Bond to a third I 2 
tor and Co- Perſon to pay it. It is apparent that this Debt is I 7. 
veaantee. not due during the Coverture, but ought to be Ml B 
paid after his Death to the Wife: And Windham ſe 
produced a Record of Thompſon and Clarke's 
Caſe, which was adjudged in this Court, as ap- 7 
pears by the Roll, Hil. 17 Fac. Rot. 1155. The 
Caſe was briefly this: A Man promiſeth, That 
in Conſideration ſuch a Woman would marry 
him, to leave to her 5007. They are married, and I y 
the Husband dies; and after the Wife makes her c 
Executors, and dies: Executors of the Wife bring g 
Debt againſt the Adminiſtrators of the Husband, h 
alledging he died worth ſo much, his Debts and 80 
Legacies being paid. Defendants demur, and W 8 
Judgment was pro Quer?, That they ſhall recover 2. 
the Debt. Which is a ſtronger Caſe than the prin- 
Covenant pal Caſe; for here was an Obligation to a thicd n. 
before the Perſon, but here the Debt was ſounded upon to 
Breach of it, the Contract. Glinn C. J. Covenant * before the 
may be relea- Breach of it, may be releaſed by the Name of 4 


ſed by the nant. diudee this 
- pas Covenant The Court would not adju 15 — 0 
vellant. 
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Debt gone, 2 Sid. 59. The Caſe of Smith and 
Stafford was cited on the other ſide. Hob. 216. 
which was, the Teſtator promiſed if A. wou d 
mariy him, and he died before her, to leave her 


worth 1001, and then ſays, that ſhe married him. 


Verdict pro Quer. It was moved in Aireſt of 


judgment, That the Promiſe was releaſed by the 
Marriage in Law. Againſt which it was object. 
ed, That this Action could not riſe during the 


Coverture, for it was not to be performed till af. 
ter the Death of him that made the Promiſe : But 


however, it is a Promiſe preſently, and the Lieu 
or binding of the Promile is already in foroe, 


and he might have releaſed it before Marriage by 
the Word Promiſe, but not by the Word Action; 


and what might be releaſed actually, the Mat. 


riage releaſeth. and of that Opinion was Hobart: 
But it was adjudged the Promiſe was not relea- 


ſed. Vid. Het. f. 12, 


When and by what Words a Covenant ſhall be relea- 
| fed. Vid. 2 Mod. 281. : 


If 4. covenants with B. That C. ſhall pay 10/. 
yearly to D. D. may not releaſe this to C. in diſ- 


charge of the Covenant, for that he is a Stran- 


ger to the Covenant; for when a Man binds Covenant to 
himſelf that a Thing ſhall be performed to a 402 Thing to 


Stranger, he hath taken it upon him that the 
Stranger ſhall accept it. 2 Roll. Abr. 402. Quick 
and Ludborough. . 

This Caſe is reported in 3 Bulſt. The Cove- 


nant was, That a Stranger ſhould pay 81 yearly 
to one of the Covenantees, and to one Frances 


a Stranger. 


Joyner a Stranger. Frances Foyner took to Huſ- 


and one Bucks, who releaſed this Payment. Per 
Cur, It is no good Roe : lis neither a Debt 
"M0 or 
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or Duty in the Party to whom the ſame is to be 


paid by the Covenant, and a Releaſe doth not 
operate but upon an Eſtate, Intereſt or Right, 
none of which is here : In this Caſe a Diverſity 
was taken between where a Man is Party to a 
Covenant or Condition, and where he is a Stran. 
ger: If he be a Party to whom the Performance 
15 to be made, and he refuſeth, it is a good Plea 
to plead the Refuſal. Aliter where the ſame is to 
be done to a Stranger who refufeth, for it was 
his Folly to bind himſelf to do a Thing which 
he cannot effect. 3 Bulſt. | 

A Releaſe of all Demands is no Bar in an 
Action of Covenant afterwards broken. Cre. 
Fac. 487, 170. Field and Hancock, | 


F. N doth covenant with F. S. by Indenture, 


By Releaſe of to pay him 40 7. yearly for 21 Years, and after 


of all Actions. 


FJ. S. doth releaſe to F. N. all Actions; the 
whole Covenant is not diſcharged, only the Ar. 
rears; becauſe the Covenant is executory, year- 
ly to be executed during the Term of 21 Years, 
for he may have ſeveral Actions of Covenant for 
every Time it is behind ; for nothing ſhall be 
diſcharged by the Releaſe of all Actions, but that 
which was in Action, or a Duty at the Time of 
the Releaſe made. Rhodes Serjeant, put a Caſe 


_ which he vouched to be adjudged, 4 Elix. If a 


Man covenant with F. S. That if he will marry 
his Daughter, that then he will pay him 20 J. if 
a Releaſe were made by 7. S. before the Mar- 
riage, the ſame will not determine the 20 l. if 
be marry her afterwards, becauſe it was not a 
Puty before the Marriage. Godb. p. 12. 2 Cre. 
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Che Law of Covenants. 


"What ſhal be ſaid a good Releaſe of Covenants, 


or not. 


The Teſtator of S. covenants with the Plain- Releaſe where 
tiff, Not to intermeddle, ſue or moleſt the Plain- ir extends not 
tiff, or demand any Account of G. Father of to the whole 
Mary Wife of the Teſtator Sterling, who had Covenant. 


deviſed all his Perſonal Eſtate to the Plaintiff in 
Truſt for the Uſe of the Wife; and aſſigns for 
Breach, That Sterling in his Life-time, in the 
Name of him and the ſaid Mary his Wife, had 
ſued the Plaintiff in the Exchequer-Chamber by 
'Engliſh Bill, touching the faid Perſonal Eſtate, 
and had cauſed him to expend 300 l. Deſen- 
dant pleads a Releaſe made after the Death of 
Sterling to himſelf, by himſelf and the ſaid G. 
and the ſaid Mary, then his Wife, of all their 
Right, Title and Demand in all the Brewing» 
Veſlels, and all the Perſonal Eſtate of che ſaid 
Sterling, according to the Cuſtom of Landon, or 
otherwiſe. Plaintiff demurs generally: And par 
Cur, This Releaſe ſhall not bar the Action of 


the Plaintiff ;! for this extends only to Goods is 


Specie, claimable by the Plaintiff, and other the 


Releaſors, and not to the hole Covenant of 8. 


and this was the apparent Intent of the Parties. 
Sir Tho, Jones 104. Morris againſt Wilford, Exe- 


tor of Sterling; but this Cafe is more fully re- 


ported in Leuiux. 4.65 . 25 
Morris brought an Action oſ Covenant againſt 
M. Executor of S. declaring, That S. by Deed 
covenanted with AA. the Plaintiff, not to Yue or 
moleſt A. touching the Eſtate of G. Father of 
the Wife of S. who had deviſed all his Perſonal 


Eſtate to M4. the Plaintiff, in Truſt for the Wife 


of S. and aſſigned the Breach, That after ſuch 
1 Cove- 
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440 The Law of Covenants. 
Covenant, S. in his Life time, in the Names of 
him and his ſaid Wife, ſued M. now Plaintiff, 
in the Exchequer by Engliſh Bill, touching that 
Perfonal Eſtate, and cauſed A to expend in 
that Suit 300 l The Defendant pleaded, That 
aſter the Death of S. (the Defendant's Teſta- 

tor) . now Plaintiff, and Mary late Wite of S. 
and Daughter of G. by their Deed releaſed to 
the now Defendant, all their Right, Title and 
Demand in the Brewhouſe, releaſed to the De. 
fendant, totum eorum jus titulum, clameans & de- 

mand al Biewhouſe of S. and to all the Brewing. 
Veſſels, and all their Claim and Demand to the 


Perlonal Eſtate of S. virtute conſuetud Civiratis 


London? vel alit“ quocunq; modo. Plaintiff de- 
murs. Per Cur', This Releaſe is not any Bar 
in this Caſe by che general Words; and being 
made to particular Purpoſes, the particular Pur- 
poſes ſhall guide the general Words, and extends 
not to foreign Matter, (videlicet) Damages to 
| te recovered for Breach of Covenant wich the 
Plaintiff, altho he be Executor of S. 2. Re- 
leaſe of all Demands to the Perſonal Eſtate of 8. 
will not bar AJ. the Plaintiff, becauſe at the 
Time of the Releaſe he had no Right to demand 
any Parc of the Perſonal Eſtate, But only to have 
Action againſt the Pei ſon. 2 Lewinx 214. Mur. 
u and Wilford; . SOTO WA, LT 
2 If the Obligee covenant wich the Obligor, 
Covenant not who is bound to perform Covenants not to mo- 
to ſuc betore aſt or fue him before ſuch a Day: This is not 
foch » Yay any Suſpenſion! of the Debt 3 ſor the proper 


no Su ſion 


of ne O be, Senſe of the Words is, to have 3 


nor a Releaſe. if he ſue before the Day, and not to-make it a 


''Relcale.. 1 Hud. Abr. 939. Douſſe and F freys. 


1 


Fones id. 
ff ; 1 


Articles 


th. the PRIFY 1 e.. _— A W —_— 
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of Articles were made between Commoners, 

fl, | how many Beaſts each were to put in, and the 

at Plainciff and Deſendant were two. Covenant 

in brought againſt the Defendant for putting in 

at more Beaſts. Defendant pleads a general Re- Releaſe of "ai 
a- eaſe, and amongſt other Things of Obligations, O tri on 
S. & obl:gatoria ſcripta. Now tho the Word Obli- 4 Fg EE. _.=- 
o gatoria extend ex vi termini, to any Writings tends. 

d under Seal: But per Cur?,” this Releaſe extends 

e. not to diſcharge the Covenant. Ray. 3 92. Cart. 

e l14ge. e 2 { ' e $6702 | 

g. Covenant to three, who had bought an Ad- 

e vowſon; That it is free from Incumbrances. One 

is releaſeth to the other ewo: Quer, If they two 

2 can bring Action of Covenant without naming 

Ir the third Perſon that releaſed ? Per Rolls, They 

9 may, for after this Releaſe it is as a Bargain and 

r Sale to them two only, and in Action brought 

is againſt them two, they may plead a Feoffment 

0 made to them two only, without naming the 


e third, who releaſed. Marſh 176; Haywards 
X Cale, 6 Rep, 79. N n . 


9. In mutual Promiſes, the Plaintiff agrees to re- 

e leaſe his Equity of Redemption in two Cloſes: | 
d In Conſideration whereof, the Defendant af- 
e ſumes to pay 7 /. to the Plaintiff. He releaſeth 


4 the Equity of Redemption by Deed, and at the 
End of the Deed makes a general Releaſe upon 
A Action brought for the 7/. Defendant pleads 
). this Releaſe. Per Cur', The Releale ſhall not be Releaſe not to 


t a Diſcharge of the Duty, which was created by diſcharge « 
r it : So Porter and Philips, Pal. 218. 2 Cro. 627. ay created 
it The Defendant in Conſideration that the Plain. 

a tiff would allow to the Defendant 7 /. Rent due 

L to him upon Demiſe, and would make a Letter 


of Attoiney to him to ſue a Bond made to the 
Plaintiff, and that he will releaſe to the Deſen- 
- | dant 
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ee 


dant all Actions and Demands ; the Defendant 
promiſed to the Plaintiff, Thar if he did not re. 


| ceive the ſaid Debt, that he would pay it to the 


Plaintiff, and then he avers Performance parti. 


cularly of his Part. After Verdict pro Quer, it 


was moved in Arreſt of Judgment, that by the 


Releaſe the Promiſe was diſcharged. Curia con. 


tra, Becauſe the Releaſe is Part of the Conſide- 
ration which induced the Promiſe ; and alſo, 
the Promile is to do a future Act, which may 
not be releaſed by a Releaſe of all Actions and 
Demands. Lut. 249. EY 
Covenant not to ſue an Obligation before 
Michaelmas : This is no Releaſe, nor to be 
pleaded in Bar; but only a Covenant, and the 
Party put to his Covenant if he be ſued in the 
inter im, as was adjudged in Deux'and Jeffreys 
Caſe, Mich. 36 & 37 El. B. C. for it was not the 
Intent of the Parties to make this a Releaſe, 
21 H. 7. 27. but a Covenant not to fue me om. 
nino, peradventure goes to a Releaſe, and may 
be pleaded in Bar as the Judges ſaid in the Caſe 


| The Law of Covenants. | 


th. ** pry 


CHAP. XLV. 
| Where to be tried. | 


Ond for Performance of Covenants in an 


Indenture. The Plaintiff aſſigned the 


Breach, That the Defendant himſelf by the ſame 


Indenture covenanted, That the ſaid Houſe was 
diſcharged of all former Eſtates and Incumbran- 
ces: And further ſhewed, That the Defendant 
had made a former Leaſe of the ſaid Houle to 


A. B. in the County of Warwick. To which the I., ied at the 
Defendant ſaid, That, tempore dimiſſionis, he was Place where 
within Age; and upon Iſſue, it was tried in the the Incum- 

— was 
made. 


County of Warwick, and good, and need not be 
tried where the Writ was brought. 4 Leon. 167. 
In Action of Covenant the Cafe was, That 
the Plaintiff was the Apprentice of the Defen- 
dant, and the Defendant had covenanted to in- 


ſtruct him in ſuch a Myſtery. Which Covenant 


c 


was in Middleſex, and for not inſtructing him 


brought his Action there. Defendant pleads 


Departure in London out of his Service. Plain- 
tiff demurs. It was prayed, That the Action 
might not be removed into London, notwith- 
ſtanding the Breach laid there. Phe Jurors are 


bound to find this Matter, 'the' in a forei 


County, 6 Rep. 47. Per Cur', The Action ſhall 
not be removed. In this Caſe ye ought to take 
a Writ of Enquiry to tax Damages in Middleſex. 
2 Sid. 60, 118. Dixon and Williams, 1 Keb. 816. 

ed Video IT 1 | 
T 


* 


I 


A tranſitory 
AQtion. 


The Law of Covenants. 


In Action of Covenant in London on Bottom. 


' ree : The Defendant pleads, the Ship was caſt 


away at Falmouth, in a Foreign County: To 
which the Plaintiff demurred, it being a tranſi. 
cory Action and Plea, as Dixon and Williams's 
Caſe /upra, where the Defendant ſwore his Plea 
of the Departure into London, and Judgment 
for the Plaintiff there affirmed in a Writ of Er- 
ror. Coleman pro Defendant, by Traverſe of the 
ſame Matter in the Declaration, cannot alter the 
Place: Contra, if it be new Matter; which ac. 
cords with the Count, and ariteth from the Co. 
venant it ſelf. Sed Curia contra, and Dixons 


Caſe is unanſwerable: The old Books are as 
Coleman cited, 1 Keb. 8 16. Collins and Sanders, 


Covenant was brought againſt the Mayor, 


Burgeſſes and Corporation of Berwick, upon a 


Leaſe. The Defendants demiſed to the Plain. 


tiff an Houſe in Berwick, with a Covenant, That 


the Plaintiff ſhould enjoy without Interrup- 
tion, Cc. and one J. S. a Stranger, entered up. 
on him. The Defendants plead a Local Plea, 


(vix.) That the ſaid F. S. did not enter upon 


the Premiſſes, and a Venue to the next County. 


This Iſſue ought to be tried where the Action is 
laid. Vid. Doudales Caſe. If Action be brought 
upon a Matter done out of the Kingdom, it is to 
be tried where the Action is laid, and Berwick is 
out of the Kingdom. Vid. 12 Elix. Roll. 6 50. 


and Roll, 97. 1 Mod. 37. Cuſp's Cale. 
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lt | Tryal. Iſſue. Verdict. 

j In Action of Covenant, if the Plaintiff count, 

2; That upon a Bargain for certain Lands between 

24 the Plaintiff and Deſendant, the Defendant co- 

at venants, That if there were not ſo many Acres 

. upon the Meaſure- as the Defendant had ſaid to 

je the Plaintiff upon the Sale waen the Land was 

e ſold, that he would repay for every Acre that 

<q ſhould be wanting of the Number 1x J. and al- 

. ſedgeth, That upon the Meaſure fo many Acres 

8 in certain were wanting, which amounts, ac. | 
5 cording to 11 J. the Acre, to 700 J. and the I{- Where the 


ſue was, whether they were wanting, Cc. And Jury are Chan- 


the Jury found for the Plaintiff, and gave 400 J. cellors, and 
Damages. Tl. is Iſſue is well found for the Plain- 2 


tiff; for altho it be found that by this ſo many ges as the Caſe 
t Acres are wanting, yet they are Chancellors, requires in 
5 and may give ſo much Damages as the Caſe re- Equity. 

6 quires in Equity, in as much as all is to be given 

L in Damages. 2 Roll. Abr. 703. Sir Baptiſt Hicks 

1 and Goat. SPN. | 

| Note, That the Venue is not changeable in Co- Vuae not 

5 venant. N c6bũhangeable 
„ Covenant again an Apprentice upon his In- in Covenant. 
) denture, for ſpeaking Words, ad damnum Ma- 

: giſtri, Defendant moved to change the Venue, 


tor the Matter of the Action is Words; for 
which, Action on the Caſe ſhould be brought, 
and this Action is brought only for the Plaintiff 

to elect his County for the Trial, and to ouſt 
the Defendant of the Privilege to change the 
T'enue : But the Court would not change it. 
1 Levinz 307. Taylor and Berketr, 32, 


Action, 


446 Che Lam of Covenants. 
| Action of Covenant is laid in London, and 
Iſſue is upon a Feoffment of Lands in Oxfordſhire. 
It was tried at London, where the Action was 
Where Trial laid; and Feoffment of Lands in Oxon is local, 
ſhould be lo- and ought to be tried there: But by Vaughan, 
— 1 N 15 not g. ror? Cur, it is cured by the Statute Feofoile 
aid ſo, it's . 7 a 
| Cured by Sta. 17 Car. 2. by the expreſ Words of it, being tried 
cute 17 Car, in the County where the Action was brought, 
"a Vide 2 Lev. 165. Adderly and Miſe. 5 
Covenant in A Man brought Covenant in Southampton, 
Southampton, and declares upon a Covenant made there: 
Releaſe plead- The Defendant pleads a Releaſe in Suſſex. Re- 
— Arty con plic, That he that made the Releaſe was an 
made by #44eot, upon which the Iſſue is. This ſhall be 
ideot. tried where the Releaſe is pleaded, and not 
where the Action is brought, Dier 112. 
In Covenant on a Bill of Sale, That the 
Defendant was legal Proprietor of Wooll fold, 
and had Power. "lain alledgeth a Breach, 
Sic infregit. that he was not Proprietor, Er ſic infregit con- 
gie non tenuit Dentionem, and faith not, Er fic non tenuit con. 
con vent ionem. Dem ionem. Detendant | pleads, Tenuit convent?, 
"Plaintiff demurs. Per Cur, The Breach is 
ſufficient, and the Sic infregit is but Form. 
3 Keb. 396. Streeting and Hind, | 
Converiant upon a Conveyance o Lands; 
where the Vendor covenants, that he was 
ſeiſed in Fee; and afligns for Breach, that he 
was not ſeiſed in Fee, Et fic non tenuit conven- 
tionem ſuam. Defendant pleads, Non infregit 
con ven ionem ſuam ; and upon Iſſue joined, Ver- 
dict pro Quer. It was moved in Arreſt of Judg- 
ment, that this was not any Iſſue, conſiſting of 
Iſſue on Two Two Negatives only; feilt“, That he was not 
Negatives. ſeiſed in Fee, & non tenuit conventionem of the 
Plaintiff *s Part, & non infregit convent ionem of 
Iſſue argu- the Defendant's Part. Per Cur', It is an Iſſue, tho 


mentative and but argumentative and informal; for if he had 
informal. | "a 


and if he was not ſeiſed in Fee, he had broke 
his Covenant, and it is not all immaterial. | 
Informal Iflues are cured by Verdict, though Informal Iſ- 


immaterial Iſſues are not. Pit and Ruſſel's Caſe, ſues cured af- 


Covenant and Breach aſſigned in not repairing ter Ty 
of Houſes, and ſeveral other Things. The NOR | 
Defendant pleaded, Non infregit conventionem. 
Plaintiff demurs. The Plea was ill, becauſe no 
good Iſſue can be taken upon Two Negatives; 
alſo this Way of Pleading is too general. 
1 Lev. 183. Walſingham and Comb. Sid. 289. 
2 Keb. 18. 13. 47. | 
I. brought Action of Covenant againſt B. 
and declares, That the Defendant being poſ- 
ſeſſed of an Advowſon in Groſs for Term of 
Years, covenanted that he would not grant nor 
aſſign his Intereſt to any without Offer thereof 
to the Plaintiff ; and aſſigns for Breach, that he 
granted the ſaid Advowſon and his Term therein 
over, without offering it co the Plaintiff : And 
Iſſue joined on non conceſit, and found by Verdict 
quod couceſſit, and Damages 50 /. It was moved Breach, chat 


in A nt, that ic is not a he granted 
in Arreſt of Judgment, that ir is not alledged WG 


that the Grant on which the Hue is joined was 
by Deed, and then no Breach is aſſigned. — — 


But that was averred by the Verdict, and it it may be a- 
ſhall be intended upon the Evidence, that a verred by the 
Deed was ſhewed, as upon Iſſue joined on a Verdict, and 


| | 7 oi intended up- 
Grant of a Reverſion, where it was not al. „n the Ri 


ledged it was by Deed, or that the Tenant gence, that a 


attorned; yet if it be found, it ſhall be good. Deed was 
Hutt 54. Lightfoot and Brightman, | ſhewed. 


8 Tie, 


Che Law of Covenants. — 4% 


not broken his Covenant, he was ſeiſed in Pee; 
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443 he Law ok Covenants. 
Ie. il 


Covenant: The Plaintiff let to the Deſen. 
dant certain Tythes, and the Defendant ren- 
| _ © der'd Rent, and enter'd into Bond for Secu- 
Several Pleas rity. The Defendant for Part, pleaded Pay. 
for every ſe- ment; and for other Part, Tender, without Us. 
veral Point; core priſt; and for the other Part, that he is res. 
he ſhall put dy to make the Obligation. This is not ſuff. 
pon * : | 

the Country, Cient, bur he muſt do it at his Peril, and Judy. 
in what Caſe. ment pro Quer?, A ſo for every ſeveral Point 
| he ſhould have put himſelf upon che Country, 
becauſe the Plaintiff had alledged non ſolvit; 
but otherwiſe, Iſſue ſhould. be taken by the 

Plaintiff. x Keb. 54. Banbury and Newland. 

Covenant in London for not repaiting of 
Hedges, and for not ploughing the Land in the 
County of Hertford; and upon a gil dicit, a 
Writ was. awarded to the Sheriff of London to 

Covenant enquire of Damages. Damage was found, and 

ſounded up- the Writ returned. It was moved, that the 

on a Writing Writ iſſued erroneouſly, becauſe it was not di- 

8 in Lon rected to the Sheriff of Heriford, where the 

4. Land lay, and where the Damages were pro. 
perly enquirable, Sed non alloc, becauſe the Co- 
venant is founded upon a Writing made in Lon- 
don. Cro. Fac. 142. Smitb and Batten. 

Sir Z. G. covenanted with C. that where he 
is poſſeſſed of a Leaſe of Twenty one Years 
of certain Lands, that he will aſſure, convey, 
and ailign the ſaid Leaſe to N. Bond for Per- 
formance. In Debt againſt Sir T. G. he plead- 
ed the Conditions, and the Performance of 
them The Plaintiff replicando ſaid, That the 
Detendant non aſſuravit, conveyavit, & tranſpa- 
ſuit, ( Anglice, let over) the ſaid Leaſe, upon which 
they wel e at Iſſue. At the Day of Nj prius, it 
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was moved, that the Iſſue was misjoined ; for 
the Defendant pleads as the Covenant it ſelf is, 
that he had aſſured, conveyed, and aſſigned 
the Leaſe. The Plaintiff affigned che Breach 


in this, Quod now aſſurævir, conveyavit, & tranſ. The Breach - 
aſſuravit, eur 


poſuit [ Amplice, ſer over:] Which Word f Tranf. i od new 
poſuit] is not in the Covenant, nor in the wexonie, th 
Pleading of Performance thereof. Note, The rar /poſuir. 
Covenant was, ur ſupre, The Plaintiff affigned 
the Breach, Quod non affuravit, convepæuit, G- = 
tranſpoſuit,. © Auglice, ſet over;] and the Deſen- Defendant 
dant pleads, Quod afſeravit, conveyavit, & aſig- Pleads, u 
rovit, | Anglice, ſet over.] And the Court was 3 > 
clear of Opinion, That the Hue was not well ,,,..;:, If. 
joined. 2 Leon, 11 6. Gray and Conſt alle. ſue not well 
ln Debt on Bond to perform Covenants, joined. 
Nat to take! or treat for a new Leaſe without 

the Affent of the Plaintiff. Defendant pleads, 

He took no new Leaſe contra formam Indentur. 

Plaintiff. replies, He did take a new Leaſe, 

noe ſaid, by or withoue the Aſſent of the Plain- 

tiff. Defendant demurs, Per Cur, The Re. 

flicatꝰ is good enough; had the Covenant been 

o take no nw Leaſs, and the Plaintiff had 

aſſigned 4 Breach, that he took a neu Leaſe, 

not faying; ſ without the Aſſent of the Plaintiff, ] 

it had been ill, and not aided by ſaying, Con- 

tra formam Indemur ; But here the Plaintiff is 

miſled by the Defendant, and the Iſſue is good 

enough. 3 Keb. 524. Perry and lubuledge. 
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450 The Lan of Covenants. 
Trial. | 


Covenant was brought for Non-payment of 


Rent on a Demiſe of Allum Mines, Defen- 


dant pleads, That the Plaintiff - encloſed the 

Mines, ſo that the Defendant could not have 

Ingreſs to the Work. And this was tried in 

London, where the Covenant was alledged to 

„be made. Defendant, after Verdict againſt 

Miſtrial aided him, moved in Arreſt of Judgment, that this was 

2 _ 5 a Miſtrial ; but it is aided per Stat. 16, 17 Car. 2. 

28 5 . 8. An AG to prevent Arreſt of 223 2 
T. Tones Eq, 82. Aynſworth and Chamberlain. 

Covenant brought in the County of B. and 

Breach aſſigned in not repairing an Houſe in 

the County of H. This is a Miſtrial. Sid. 157. 

Covenant for The Caſe was, Action of Covenant was 

not repairing, brought in Hampſhire, and Breach aſſigned for 

1 not repairing of an Houſe in Barkſhire; and If. 

Houſe lis, fue was joined upon Non infregit convent ionem, 

TT and Verdict in Hampſhire for the Plaintiff. And 

it was moved in Arreſt of Judgment, that this 

was a Miſtrial. And of this Opinion was all 

the Court, (except Mindbam) for they ſaid, That 

this was a ſpecial Iſſue, upon which nothing 

may be ev in Evidence, but the not Re- 

pairing of the Houſe ; and this is in Barkſhire. 


And though the Privity remains, this Action 

being brought by them, & c. which are Parties 

to the Deed, and not Aſſignees, yet it doth 

not give to the Plaintiff any Election in this 

Caſe, and fo it was a Miſtrial. Sid. 157. Gil- 

_ and Martin. 1 Keb. 525, 60. Meſme 
"I 
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| Needler and Gueſt. 


The Law of Covenants. 4 
If Action be brought upon a Charterparty, A Breach is 
and a Breach is aſſigned in a Foreign King. aſſisned in 2 
dom, it ſhall be tried where the Charterparty 8 
is dated. ( Vent. 58. Criſp and Fackſon againſt Oe 
the Mayor and Commonalty of Berwick. Vide 
Raym. 173. 1 | | © 
ln Covenant againſt Viſe, Defendant plead- 
ed a Feoffment of Land in Oxfordſhire, and the 
Iſſue was non feoffavit, and afterwards it was 
tried in London, Per Cur?, The Statute 17 Car. 2. Statute 15 
c. 8. will help it. x Vent. 263, That Statute Car 2 c.8. 
helps all Miſtrials, ſo as the Trial be in the He p. all 
County where the Action is brought. Fennings ae 
and Hunking. Vide Sid, 157. | 2 de 
Debt on Indenture, wherein were divers Co- where the. 
venants to be perſormed on the Part of the Action is 
Defendant. Plaintiff alledgeth in his Count, brought, 
Breach of all generally. Defendant pleads, he 
performed all. Plaintiff replies, and ſhews 
one in Specie. The jury ſhall be only charged 
with this Covenant. Dier 297. 


Damages. 


If more be found in the Breach of the Co- 
venant aſſigned, than was contained in the Co- | 
nant it ſelf, and ſo Damages given for more Damages gi- 
than ought, it is erroneous. Stiles Rep. 12. n for more 

| than ought. 

The Breach was aſſigned in Two Covenants; Breach aſſign- 
and it appeared that for one he had no Cauſe <d in Two 


of Action, and for the other a good Cauſe ; I | 


and Iſſue was joined upon both, and found for he had no 
the Plaintiff in both, and Damages entirely aſ. Cauſe of A- 
ſeſſed. The Plaintiff could not have Judgment. &ion, and for 


Cro, El. ; | 5 the other a 
ro. El. 685 Fl 200d Coule 


and Damagey 


Gg 2 8 Though entire. 
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Fid N. Though in Treſpaſs one may be guilty, and 
Rep. 4. the other not, yet in Covenant, Debt, or other 
Contract which is joint, one may not be con. 
vict without the other; and here by the Verdict 
for one, Defendant pleads, that the Covenant 
is performed : It appears, now that the Plaintiff 
has not any Cauſe of Action, and therefoge 
ſhall not have Judgment, as Tillies and Yoodie's 
Caſe. Ed. 4. And the Defendant ſhall have 
Coſts upon the Verdict againſt the Plaintiff, 
and no Coſts or Damages againſt the other. 
From what A Man made a Leaſe for Years, and the 
Time ſhalt} Leſſee covenanted to make Reparations. Leſ- 
the Grantee ſor granted the Reverſion to another, and Leſ- 
of Reverſion ſee 15 Years made his Wife Executor, and 
recover e. died. Per Cur, The Grantee of the Reverſon 
B**% ſhall not recover Damages, but from the Time 
of the Grant, and not for any Time before. 
3 Leon. 51. | 14 
A Covenant with one, his Heirs, and AL m 
ſigns, for Enjoyment, and this is touching an fc 
Eſtate of Inheritance. Per Car', The Eviction h; 
being of the Teſtator, he cannot have Heir or b 
Damages, Aſſignee of this Land; but the Damages ſhall I y 
where to be be recovered by the Executor, though not E 
recovered by named in the Covenant, for they repreſent the u 
= Executor, Perſon. of the Teſtator. 2 Lev. 26. Lucy and p 
ee e rm | 
Aſſignee, In Action of Covenant, if the Plaintiff fe 
count, that upon a Bargain for certain Lands P 
between the Plaintiff: and Defendant, the De- a 
fendant covenants, That if there were not ſo I a 
many Acres upon the Meaſure ag the Defen- . 
dant had affirmed. to the Plaintiff upon the þ 
Condition, that he would pay far every Acre | (a 
that was wanting of the Number 117. and IC 
alledges, that upon the Meaſure ſo many Acres i fh 
| - | in D 
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in certain were wanting, which amounted ac. 
cording to the 11 J. the Acre to 700 l. And 
the Iſſue is, Whether they were wanting ? 
The Jury found for the Plaintiff, and gave Jury may 
4001, Damages. This Iſſue is well found pro give ſo much 
Quer. For although it be found by this, that Damage as 
all the Acres are wanting, yet they are Chan- _ 
cellors, and may give ſo much Damages as the — 8 
Caſe requires in Equity, in as much as all is to 
be given in Damages. 2 Rolls Abr. 703. Sir Bap- 
tift Hicks and Goats, | 

The Jury gave leſs Damages than covenant- 
ed for. x Rolls Rep. 25, or 257. 


Fulgment. 


Covenant brought againſt two, and Judg- Covenant 
ment by Default againſt one, and the Iſſue 2gainſt Two, 
found for the other, the Plaintiff never ſhall 8 by 
have Judgment. The Caſe was; Covenant mn 
brought againſt two upon an Indenture, by the other 
which they covenant artificially to erect an pleads Per- 
Houſe, &c. The one makes Default, by formance, and 
which Judgment is againſt him; the other dot 
pleads, That they two had artificially erected tiff grail not 
the Houſe : Upon which they are at Iſſue, and have Judg- 
found pro Det. And it was moved for the ment againſt 
Plaintiff, notwithſtanding this Verdict, to have che other. 

a Writ of Enquiry againſt that Defendant, \ 
againſt whom Judgment is given per Default; 
quia, here the Act to be done, ought to done 

y both, and one is condemned of Non Fea- 
ſance by the Judgment. But it was held per 
Cur, That no Writ of Enquiry ſhall iſſue, nor 
ſhall the other Defendant be charged with any 
Damages; for it appears by the Verdict, that 
— Gg3 the 
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Caſtilion and Smith, Executor of Smith. 
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The Law of Covenants, 
the Covenant is performed, and the other De: 
fendant ſhall have Coſts againſt the Plaintiff. Sia 
76. Boulter and Ford. And Windham, Juſtice, held 
in this Caſe, That if the Defendant had plead. 
ed, that the Houſe was artificially erected, or 


that it was artificially erected by him (without 


ſaying, by them Two): And the Jary found 
it ſo accordingly,” that this is a good Perfor- 
mance of the Covenant, becauſe the Thing 
required to be done, is accordingly performed, 


And therefore there is Difference between this 


Caſe, and the Caſe where two covenant to 
go to York; there one cannot plead that he 


went, but ought to plead, that they Two 


went to York, becauſe there is a perſonal 
Act to be done, and one cannot go to Vr 
by a Deputy, as he may erect an Houle. Si 


ibid. . 


This Caſe Precedent is in 1 Lev. 63. by the 


Name of Porter and Harris. 


Action of Covenant was brought againſt 
the Defendant, and the Breach of Covenant 
alledged to be in the Time of the Executot, 
and the Judgment was enter'd of the Goods of 
the Teſtator. The Breach was for ploughing of 
Land contrary to Covenant. 1 Brownl. 24. 


In Covenant, divers Breaches ate afligned, 


and ſome are well, and ſome are ill; if the 


Defendant demur upon the entire Declaration, 

the Plaintiff ſhall have Judgment for the Brea- 

ches which are well aſſigned, and be barred 

EP Reſidue. 2 Sand. 379. in Pinckner's 
aſe. | | 


Rody 


odly 


| The Law of Covenants. 


Rodly and Cook, 1 V. & M. B. R. 
Defendant brings Error upon a Judgment in 


C. B. in Action of Covenant. and aſſigns for 


Ecror, want of an Original. Upon which the 
Plaintiff has a Certiorari, and had an Original. 


certified, which was that teneant Convent ionem, 


whereas there was but one Defendant, which 
was held to be Error: But if want of an Ori- 
ginal had not been aſſigned, the Curſitor might 
have mended the Original, . 
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CH AP. ALVI. 


IV hat ſpall be ſaid a good Performame of. 4 Cove. 
TE nant or not. Vide Tit. Intent. EA 


he Covenant be performed in Sitbſtance 


Performance T 11 
1 and Intent, it is good, tho it differ in Words; 


in Subſtance. 
ment of the Teſtstor, if he plead he hath 
Pl Litera: Teſtamentarius, it is good. 
Covenant to I . be to give Licence to the 
1 3 Covenantee to carry Trees, or other Thing 
Trecs, anda Which he had bought of him; yet if a 
Stranger di- Stranger, who hath Right, diſturb him, the 
Nurbs him. Covenant is performed, for this extends but to 
5 the Perſon of the Covenantor. 18 Ed. 4. 20. 6, 
A Covenant, Aliter, if the Covenant had been, that he ſhall 
har Liunce have Licence, for this extends to all Strangers, 
and the Di- ib 10. | . „ 
verſity. [f a Covenant be to withdraw a Suit, a 
Covenant to Diſcontinuance is no Performance, and it 
withdraws differs in Subſtance, far a Retraxit is a Bar, 
Suit; 2 Diſ- in another Action a Diſcontinuance not. 
eontinuance . „„ . | 
 lsno Perfore © Leſſor covenants with his Leſſee for Years, 
ness That ie ſhall be lawful for the Leſſee peaceably 
to enjoy the Land; and afterwards the Leſſor 
enters tortiouſly upon the Leſſee, and ouſts 
him. This is a Breach, for the Intent was, that 
he ſhould enjoy it without the Interruption of 
the Leſſor. 1 Rolls Abr. 4.27, Cones Cale, 


If 


1» 


t 
as When one covenants to deliver the Teſta: 


e. . %S Kerr OG 3 ee ge. 


kc 22 e & 


ww ac am mir to 6 on, pore nai 
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if Leſſee of an Houſe covenants not to teaſe Intent. 

the Shop, Yard, and other Things pertaining 

to the Houſe, to one who fold Coats chere, 

3 hints bo -bns-weies 

ſold Coats; be hath broken che — yrs 

for the Intent 3 perſortned, a4. 1 

iid. Boner and Langley. 5 
The Plaintiff covenants to g with his 

Ship, with che firſt fair Wind, a Voyage to 

. And the Defendant covenants, That 

pay him at his Return 5 mach 


— les an ill — for the — bt 
the Covenant is to 22 Voyage, and 

the firſt fair Wind is no material Part of it. 

Hard. p. 69. Conſtable and Clotery cited. 3 

If the Condition or Covenaat be to aſſure Covenant to 
certain Lands to ſuch a Perſon as the Oblipee _ Lands 
or Covenantee ſhall name, and, after he af: fon 2 dan 
fares this to the Obligee himſelf; it is a good name, and he 
Performance, though it be not alledged that the names him- 
Obißgee named himſelf, for chis Acceptance is ſelf. 

2 Nomination of himſalf. 1 Rolls Abr. 44. 
Hhs/eye and Mild. 

A Man by Dead iadented, bargained and Where Deed 
fold Lands to another in Fee, and covenanced of Bargain 
by the ſame Deed to make him a good and — 2 
lufficient Eſtate in the daid Lands before Chrif- A good Per- 
mas next; and afterwards, before Chriffmas, the formance. | 
Bargainor acknowledged the Deed, and che 
Gme is enrolted. Per nat Cur?, By that Ac 
the Covenant is not performed, for he ought to 
have levied a fine, or to have made a Feoff. 
ment, Ce. 3 Leon, p le 

Cove. 


458. The Law of Covenants. 
Covenant to Covenant to convey Land, it muſt not on- 
convey Land, ly be an abſolute, but an effectual Conveyance. 
3 If a Man be bound to ſurrender a Copyhold 
veyance ſo to to the Ule of A. and his Heirs, on Conſidera- 
ſurrender. tion of Money; if he ſurrender into the Tenants 

Hands, he mult get it preſented, for ic muſt be 
an effectual Surrender; as, if a Man be bound to 
make a Feoffment to me to be upon Requeſt, iſ 
I requeſt him to make a Deed of Feoffment with 

Letter of Attorney to B. to make Livery to me, 
and he doth ſo, this is a good Inception; yet 
if Livery be not made, it is a Forfeiture. 1 Roll. 

| Abr. 425. Shan and Belby. „ 
An Act co- A Man covenants, That T. H. Son and 
— ad Heir apparent of J. H. ſhall marry E. L. beſore 
is done. tho! the ſaid Z. H. and E. L. ſhall attain their ſeveral 
after wards Ages of Fourteen Years, if E. L. would con- 
diſſolved or ſent thereunto, Afterwards T. H. married E. I. 
reverſed by T. H. being then Thirteen Years old, and E. I. 
Law-ſuit Nine Years, and no more. Aﬀterwards T. H 
came to Fourteen Years, and diſagreed to the 
faid Marriage. All this was pleaded in Bar as 
a Performance of the Covenant, and good, 
The Covenantor is bound that T. H. ſhall mar- 
ry E. L. which was executed, but he is not 
bound to the Continuance of it, that ought to 
be left tothe Law. If I be bound to you, that 
F. S. (who in Truth is but an Infant) ſhall 
_ levy a Fine before ſuch a Day, which is done 
accordingly, and afterwards the ſame is re- 
verſed by Error, yet the Condition is perform. 
ed. 1 Leon, 52, Leigh and Hanmer, | 
A Merchant covenant, that if a Maſter 
of a Ship will bring his Freight to ſuch a 
Port, he would pay him ſo much, and Part of 
the Goods were taken by Pirates, and the reſt 
he unladed ; he ought not to pay j the ans 


The Law of Covenants. 


becauſe the Agreement was not performed. 


1 Brownl, 21. Bright and Cowper. 
Performance in 'a Plea is intended of actual Surrender. 


Pertormance. Vide 2 Lev. 67. 

Agreement to ſurrender a Copyhold to 
ſuch a Ule, If a Surrender into the Hands 
of Two Copoholders, according to the Cuſtom, 
be ſufficient Performance. 1 Lev. 293. Beauy 
and Turner. 

C. C. made a Jointure to Mary his Wife, and 
died without Iſſue, and the Land deſcended to 
. C. his Brother and Heir, who grants an 
Annuity or Rent- charge of 200 /, per Annum to 
Truſtees in Truſt for Mary, and this to be in 
Diſcharge af the Jointure. Hab. to them, 
their Heirs, Executors, Adminiſtrators, and 
Aſſigns, for the ſaid Mary for Life ; with a 


Clauſe of Diſtreſs, and a Covenant to pay the - 


200 J. per Ann. to the Truſtees for the Ule of 
Mary. And the Breach aſſigned was, That 
the Defendant had not paid it to them to the 
Uſe of Mary. Per Cur, This Rent. charge is 


executed by the Statute of Uſes by expreſs gtatute of 
Words, and though the Power of Diſtraining Uſes. 


is limited to the Truſtees by the Deed, yet 
the Statute transfers the Power to Muy, and 
ſhe may diſtrain alſo, and Covenant lies in 
this Caſe. 2. The Alignment of the Breach ac- 
cording to the Words of the Covenant is good : 


And if any Thing be done which amounts to 


a Performance, they may plead it on the other 
Side. As the Defendant may plead the Money 
was piid to Mary, which is a Performance in 
Subſtance, but it ſhall not be intended without 


being pleaded. 2 Mod. 138. 1, Med. 223. 


If + 


The Law of Covenants, 
If 4. covenant with B. before Eafter next 
to aſſure his Houſe to him and K. his Wie, 
during the Life of F. S. and A. furrenders his 
Houſe to the Uſe oLB. and ſuch as K. ſhall name 
at the Requeſt of B. In this Caſe the Cove. 
nant is broken, for this is no Performance of 
. | | 
If Leſſee covenant to pay his Rent to the 
Leſſor, and he pays it before the Day, the 
ame is not any Performance of the Covenant; 
contrary of a Sum in Groſs. x Leon. 136. 


The Law of Covenant 
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CHAP. XLII. 
Performance. | 


Within what Time, or upon Requeſt. 


Eclaration, That the Defendant- by his- 
Deed, bearing Date, Cc. did covenant, 
That he would do every Act and Acts at his 
beſt Endeavour to prove the Will of J. S. or 
otherwiſe, that he would procure Letters of 
Adminiſtration, by which he 4 convey ſuch 
a Term lawfully to the Plaintiff, which he had 
not done, Licet ſæpius requifitus. Defendant 
pleads, That he came to Dr. 2 in the Court 
of the Arches, and there offered to prove the 
Will of J. S. but becauſe the Wiſe of 7 8. 
would not ſwear that it was the Will of her 
Husband, they could not be received to prove 
it. Plaintiff demurs. Per Cur, Tho' there be 
no Time limited- by the Covenant when the 
Thing ſhould be done by the Defendant, yet. 
he hath not Time during his Life; but he ought 
to do it upon Requeſt within convenient Time: 
But in ſome Caſes, a Man ſhall have Time du- 
ring his Life, as where no Benefit ſhall be to any 
of the Parties; as if it were to go to Rome, and 
as to the Requeſt, he ought to have ſhewed it 
ſpecially. with the Place and Time, for it is for 
the Benefit of the Covenantee ; for without Re- 
queſt, the Action doth not lie, and the Bar ſhall 
not help the inſufficient Declaration. Per Gawd, 
The bringing the Action is a Requeſt ; Clench, 
A Writ of Debt is a Præcipe, for which there, 
Licet 


462 


The Law ok Covenants. 

Licet ſepius requiſitus, is ſufficient; but a Writ of 
Covenant is not ſo. 1 Leon. p. 1 24, 125. Cater 
and Booth. | | 

A Covenant for Payment of Money, and no 
Time is limited: It is to be paid preſemly, that 
is, within convenient Time. So in other Cove. 
nants to dotranſitory Acts, as Delivery of Char- 
ters, c. Aliter of Local Acts. 6 Rep. 30. 1 Inft, 
ie. 

Covenant to make a Retraxit of Suit: He 


ought to do it in convenient Time. So if it be 


to acknowledge Satisfaction in ſuch a Court. 

1 Roll. Abr. 436. | Es 
A Covenant to make further Aſſurance at all 

Time and Times, and the Covenantee advi- 


ſeth he ſhall levy a Fine, he ſhall have conve- 


nient Time to do it; for the Words [ at al 
Times | ſhall have a reaſonable Conſtruction, 
1 Roll. Abr. 441. Pier point and Thimbleby, 

© Where by the Covenant a Thing is to be 
perſormed upon Demand; yet he ſhall have 
reaſonable Time to perform it aſter the De- 
mand. 15 Ed. 4. 30. OD „ 


Where the Act to be done is of its own Na- 


ture Local, as to make a Feoffment, &. There 


the Covenantor, no Time being limited, hath 
Time during his Life to perform it, if the Co- 
ventee doth not haſten the ſame by, Requeſt; 


for this is collateral, and not like to Payment of 
Money. Cro. El. 798. Noſe and Bacon; yet 


Whenthe A& when the Covenantor may do that that is local 

being co be 

done, is local. ,ngwiedge Satisfaction in the Court of B. R. 

_ there he muſt do it in convenient Time. 1 /. 
208. a. 6 Rep. 30. b. Bothe's Cale. 


in the Abſence of the Covenantee, as to ac- 


«a, as 


Nh, = my \ th, th 5 Oy tw 


The Law of Coveriants: 


of If the Covenant be to pay without limiting 


er any Time, he is not bound to pay before Re- 
queſt. 1 Roll. Abr. 438. L. 
10 If the Covenant be to do a Thing upon Re- 
at Ml queſt, che Plaintiff muſt make Requeſt to the 
ße. Perſon, and not by Proclamation giving No- 
r- I tice of the Requeſt. 1 Roll. Abr. 443. Gruie 
. and Pixnell. But a Condition to do ſuch 
| Acts, Cc. for the better Aſſurance, &c. to B. 
le that ſhall be deviſed by B. or his Councel, &c. 
de B. deviſeth a Releaſe, A. not being lettered, 
rt. deſires to ſhew it to Councel before he ſeal it; 
He ſhall not be allowed reaſonable Time to ſhew 
all it, he having taken it upon him to do it. 2 Rep. 
i. Manſer's Cafe. 1 Roll. Abr. 440. HO JOK 
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HAP. XIVII 
Covenants void as Lau. 


Eclaration was, That the Defendant cove. 
nanted for the true Impriſonment of J. 5. 
who eſcaped ; and thereupon the Plaintiff was 
ſued, and forced to pay the Debt. Deſendam 
pleads the Statute of H. 6. and that the Cove- 
nant was for Eaſe and Favour of J. S. Plain 
tiff replied, The ſaid Covenant was entered into 
for better Security, abſque hoc, that it was for 
Eaſe and Favour. Defendant demurred, and 
Judgment pro Defendant, becauſe there was a 
Covenant to pay Chamber Rent, &c. which in 
it ſelf is for Eaſe and Favour. Raym. 222. Moſe. 
dell and Middleton. . | 
Agreement, That he before Eaſter- Term next 
following, at the Requeſt of the Plaintiff, would 
ſurrender up to the Plaintiff his Letters-Patents 
of the Stewardſhip of Bromeſgrove, to the Intent 
that he might renew the Letters. Patents in his 
own Name. The Stewardſhip of a Court. Leet 
is within the Statute 5 Ed. 6, c. 16. of buying 
of Offices. 1 Brownl. 71. Williamſon and Barn. 


ſly. | 
g Coleſhu] the Teſtator had the Office of Sur. 
deyor of Cuſtoms by Letters-Patents to him and 
his Deputies; and by Indenture between him 
and Smith for 600 J. paid, and 100 l. per Annum 
to be paid during the Life of Coleſhill, makes 
Deputation of the ſaid Office to Smith; and 
Coleſhill covenants with Smith, That if Coleſhill 
die before him, that then his Executors ſhall pay 
: | | 0 


The Law of Covenants, 


to him. 300 l. and Coleſtill was bound to Sit 


for Performance; Per Cur?, The Bond was 


void, as againſt the Stat. 5 & 6 Ed. 6. of Buying 


of Offices, 3 4: 
No Leaſe to be made of any Benefice or Ec. 
cleſiaſtical Promotion, or any Part thereof; 


and not being impropriated, ſhall. endure any 


longer than while the Leſſor ſhall be ordinarily 
reſident, and ſerving the Cure of ſuch Benefice 
without Abſence above 80 Days in any one 


Year; and all Bonds and Covenants for ſuffer- 


ing any ſuch Parſon to enjoy any ſuch Bene- 
fice with Cure, ſhall be void. 13 Eliz. cap. 20. 
14 Eliz, c. 12. either by Parſon or Curate ; and 
fo the Stat. 13 Elix. of Leaſes made by Parſons, 
that upon Non-reſidence for 80 Days, the Leaſe 
ſhall be void. This Statute voids Bonds an- 
Covenants for Non-reſidence. | N 
Covenants upon uſurious Contracts are allo 
ag and Bonds of Covenants upon ſuck Con- 
tr a 8. 4- EY ; : K 
In Action of Covenant on Articlss, whereby 
the Parties, 8 March, on Loan of 500 #. for 
Seven Years, from 12 Now:mb.' before paying 


15 J. half Yearly for Incereſt, the firſt Payment 


to be on Pentecoſt. . Vid. infa. 
Debt on Bond to perform Covenants in an 
Indenture, which was to pay Rent. Deſendant 


pleads the Stat. 32 H. 8. which makes Leaſes to 


alien Artificers, void. Sid. 357. Freeman and 
King. | | 


Covenant to do a Malum in ſe, is void; ſoa 


Malum probibitum; as if one covenant to main- 
tain another in Suits, or that he will appear in 
Inqueſt, that he will foreſtall Corn. Tenant in 
Fee ſimple of Lands covenants, That he will not 
alien it: Covenant that a Tradeſman will not 
exerciſe his Trade, if 2 18 abſolute, its void. 


Genes 


463 


| ſupra, where and in what Caſes Acti 


.- Generally where the Matter being in a Con. 
dition, will make the Condition void, becauſe 
it is againſt Law ; there it being in a Covenant, 
will make the Covenant void. 

And yet a Man may reſtrain himſelf, where 
the Law doth not reſtcain him ; as Tenant co. 


venants, That he will not cut any Fuel without 
the Afiponment of the Leſſor, Cc. for in ſuch 


Caſes, Modus & conventio vincunt Legem. Vid. 
on of Co. 

venant will not lie. 

- If a Man ſeiſed of Lands in Fee, covenants to 

ſtand ſeiſed of it to ſuch Uſes as no Eſtate will 


ariſe by the Covenant; yet it may be good by 


way of Covenant, and give Remedy to the 


Jovenantee in an Action of Covenant; but 
Weh this Difference: If the Covenant be fu- 
tur as where one Man doth covenant with 
anOtler, That in Conſideration of a Marriage, 


his Lats ſhall deſcend, remain or revert to 


bis Son aad Heir apparent, and to the Heirs 
of his Body on the Body. of his Wife; in this 
Caſe the Covenantee may have a Writ of Co 
venant ; for if the Covenant be preſent, as that 
a Man and his Heirs ſhall from henceforth 
ftand and be ſeiſed to ſuch and ſuch Uſes, and 


the Uſes will not ariſe ; by Law in this. Caſe, 


no Action of Covenant will lie for the Cove- 
nantee in this Caſe; for un- action of Covenant 
will not lie, but where it is covenanted that! 
Thing ſhall be done hereaſter, or hath been 
done heretofore, and not for a Thing preſent; 
as when 4. doth covenant with B. That hi 
Hack Horſe ſhall be for ever the Horſe of 3 
this is no good Covenant; and albeit he keep 
the Horſe, ſtill B. can have no Remed). 
Pho. 307, 308. 27 H. 8. 16. Finch, Ley 49. —_ 


— — 


enim ee Cotes 


Toy Ah Covenants are wry 
1 805 . Againſt Law. 


The Sheriff of a County 8 B. Under. 


Sheriff, and takes a Covenant of the Under- 
Sheriff, That he ſhall not ſerve 'Executions 
above 20 l. without his Speeial Warrant. This 
is a void Covenant, for that it is againſt Law 
and Iuſtice; for the Under- Sher s liable to 


execute all Proceſs as well as the Sheriff. Fob. | 


Norton and Simms. 

If Covenant be'to 17 a Thing malum in a 
ir s void. 1 Inſt, 206. 6. 

Covenant, That he hall not levy 2 Fine 
within 4 H. J. or that he ſhall not ſuffer a Com- 
mon Recovery, it's void. 10 Rep. 386. b. 


If one covenant, That he will maintain abi | 
ther in his Suits, or that he will appear in In: 


queſts, or that ke will foreſtall Corn, Cc. Theſe 
are againſt Law, and void. 

If a Man be a Tradeſman, and he Fey 
That he will not uſe or exerciſe his Trade: 
This Reſtraint, if it be abfoluce and continual; 
is void ; but 1 it be /ub modo only, as that he 
ſhall not uſe his Tadel for ſome Tine, or in ſich 
a Town only, this is good. 


If 4. owe Money to B. and B. owe Money 


to C. and B. doth make a Letter of Atcorney to 
C. to ſue A. at his own Charge; q and B. doth 


covenant with C. that he will not releaſe the 


Debt to A. tho” in this Cafe it be Maintenaner 
in C. to fue at his own huge, yet the Core 
nant is not «paſt, Law. © 


H h 2 p Deb 
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but if the Covenantor do not repair, and make 


The Lam of Covenants, - 

Debt upon a Bond for Performance of Co- 
venants: Plaintiff aſſigns a Breach. Deſen. 
dant demurs. It was an uſurious Covenant, 
and againſt Law; and a Breach 'cannot be 
aſſigned in omitting the doing of that which is 


unlawful to be done. Cro. Fac. 378. 


p Impoſſible, oder 1 


Covenant to aflign to the Covenantee 2 
Commiſſion of Bankrupt, void. So a Bond. 
Street and Daniell; for it's impoſſible to aſſign 
the Commiſſion. 7773 Ooh 
Covenant to go from St. Peters Church in 
Weſtminſter, to the Church of St. Peter's in 
Rome 2 three Hours; it's impoſſible. x I,. 
206, 6. 3 + Fog | 
If a Man covenant to do a certain Thing 
before a certain Time; altho it become impol- 
ſible by the Act of God, yet this ſhall not ex- 
cuſe him, in as much as he had bound himſelf 


* 


preciſely to do it. 1 Roll. 2 775 8 N 
In 38 


If a Man covenant to leave a Woo 
Plight as he finds it: If the Trees are 
brown. down by Tempeſt, by this the Co. 


venant is not broken, for now it is become 


impoſſible by the Act of God, and in this 
Caſe the Covenantor is not bound to ſupply 
* - 2 Bits A FR F G 3 

I one covenant to ſuſtain Houſes or Ses. 


Banks, or covenants to leave them in as good 


Caſe as he finds them: If the Houſes are burnt, 
or thrown down by Tempeſt, or the Sea- 
Banks overthrown by a ſudden Flood, the Co. 
venant is not brokem by this Accident only; 


up 


"ae Y 


- a. 


up theſe Things in convenient Time, the Cove. 
nant will be broken. Perk, Sect. 738. Plo. 227. 
5 Rep. 15. 1 | 

If in a Deed ſome Covenants are againſt 
Law, and ſome good: Thoſe which are againſt 
Law, are void ab initio, and the reſt ſhall ſtand. 
11 Rep, 27. Pigot's Cale. 
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Ilos will extinguiſh, ſuſpend or diſcharge # 
| Covenant, 2 16") ” | . 


F the Owner of a Ship covenant with B. 
5 That he will receive ſuch Loading that he 
— ſhall appoint at Y. by ſuch a Day, and then to 
rhe Covenant. 80 With the firſt fair Wind to R. and there 
not a Dif. unload, and take in other Wares ; and aſter B, 
charge of the diſcharges him of the taking in of the Goods at 
Reſidue. . but that he ſhall receive his Loading at R. 
This Diſcharge of Parcel of the Covenant, 1s 
not any Diſcharge of the Reſidue z; Smith and 
Barnes; for theſe are ſeveral. 1 Roll. Abr. 472. 
By Raſure, Breaking off the Seal, by Raſure 
of the Date after the Delivery, Cc. Covenants 

may be avoided. | 
Where the Covenants are ſeveral, if the Seal 


of one of the Covenantors be broken off, yet 


this ſhall not avoid the Deed but as to him on- 
ly. Aliter, where the Covenants are joint; 
there, by the breaking one of the Seals of the 
Covenantors, all the Covenants are defeated, 

5 Rep. 22. Mathewſon's Cale, | 
It che Eſtate be created, and a Covenant in 
By ceaſing of Law annexed to it, if the Eſtate ceaſe, the 
the Eſtate, Coyegant,ſhall ceaſe ; if expreſs Covenant be 

annexed, aliter, Vid. 2 Brownl. 162, 163, 

By Alteration The Mayor and Citizens of London cove- 
ofa Corn-mill nanted to find eight Men to grind every 
intoanHorſe- Day in Bridewell-Mill, which they let to the 


N « Defendant 3 and agreed, That if they failed 


his Corcnant. therein, the Defendant ſhould retain fo * 


2 — CD — 49 Co 


- = 


nant is extinct. 3 Leon. Fr. 


it; and it may be that he entered by Wr 
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of the Rent out of his Rent: The Defendant 
ulled down the Corn. Mill, and made it an 
Horſe. Mil, and would now defalk ſo much 
out of his Rent as he ought to be allowed 
for the eight Men. Per Cur, By the Alte- 
ration of the Mill in this manner, the Lel- 
ſors are diſcharged of their Covenant, Cro. Fac. 
182. City of London againſt Greyme. : 
| Leſſee covenants to repair. Leſſor grants 
the Reverſion to another: Grantee of the Re. 
verſion ſhall not recover Damages but from Where by the 
the Time of the Grant, and not for any Time Recovery of 
before: And by Mamnood, by the Recovery 2 
of the Damages, the Leſſee ſhall be excuſed ccuſed ly 
ever after for making of Reparations; ſo as after for 1 
if he ſuffer the Houſes, for want of Repara - king Repart- 
tions, to decay, no Action ſhall be brought Coe _ 
thereupon after for the ſame, but that the Cove. i. : 
Covenant brought againſt the Aſſignee of 
Leſſee for Years. Whereas he made a Leaſe 
for Years reſerving Rent, GC. Leſſee cove- 


| nanted to build an Houſe upon the Land 


within the firſt ten Years, that he afligned + 
over his Term, He brought the Action a. 

gainſt the Aſſignee. Aſſignee pleads, That 

the Leſſor entered, and had Part of the Poſ- 

ſeſſion for Part of the ninth Year. It's not 

good: That B. did enter is too general, zud Covenant to 


al! | i 1 1 ) build. E 
thall be taken ſtrictly againſt him that pleads _ _ 1 
3 
and fo it may be he entered by Right, as for — : 


Non-payment of Rent, as the Truth was; and to ſay, That 


if he entered lawfully, then it is no Suſpenſion he would nor 


or Extinguiſhment' of the Covenant; and: if ſuffer him to 
the Covenant was ſufpended, it was only for ans, 

the Time the Leſſor had Poſſeſſion, and:uhe 

. 5 H h 4 Party 


himſelf, or his 
Executor, of 


Tbe Lam of Eovenants, 
Party hath not anſwered the Time before or 
aſter; and Cited a Caſe, M. 28 & 29 El. in 
B. C. Leſſee for five Years covenanted to build 
a Mill within the Term, and becauſe he had 
not done it, Leſſor brought Action of Cove- 
nant. Defendant pleads, That within the laſt 
three Years, the Leſſor held him out, Cc. fo 
as he could not build it. Per Cur', He ought to 
lay, That the Leſſor with Force held him out, 
otherwiſe it would be no Plea; and in the prin- 
cipal Caſe, he ought to have ſhewed, that he 
would not ſuffer him to build. Godb, 69, 74. 
Et: More 402. Barker*s Cale. | - 
No Act of the It is reſolved in Brett and Cumberland”s Caſe, 
Leſſee ſhall That no Act of the Leſſee ſhall diſcharge 
diſcharge himſelf, or his Executors, of a Special Co- 
venant to pay Rent, of which the Aſſignee of 
a Special Co- the Reverſion ſhall have Advantage, per Stat. 
venant to pay 32 H. 8. Sir Tho, Jones 144. Aſhborn and Mun. 


Renr, of 0 


Aﬀenes of Leſſee covenants to repair the Banks, which 
267 eee by ſudden. Flaods are broken down, under 


mall have Penalty of 10 1, Leſſee is excuſed of the Pe- 


Advantage. nalty, but he muſt repair in convenient Tims. 


Dyer 32. E wes | 
S. covenanted jointly and ſeverally with two 
ſeverally, and afterwards one of the Covenan. 
tors marries with one of the Coyenantees. Per 

Mallet, the Covenant is gone. Marcb 103. 
Covenant by two, artificially to build an 
Houſe: The one makes Default, and the Iſſue 
is found for the other. The firſt ſhall be dil- 

Charged. Sid. 76. Bonſter and Ford. ri 
Where a Covenant is become impoſſible to 
be done by the Act of God; as where one 
Dao th covenant to ſerve another ſeven Years, 
and he die beſore the ſeven Years * 


„ 9 
4 , is £ 


ado nd hand e + wp yore 


a> © me , Y mm ow 


k 
1 
] 
i 
- 
l 
) 
) 
n 
8 


The Law of Covenants, 


By this the Covenant is diſcharged. 1 Rep. 98. 
Plo. 286. | | 


By Releaſe. Vid. Releaſe, 4 
By Determining the Eſtate. Vid. Poſt. 


4 


If one covenant to leave a Wood in the 


ſame Plight he finds it, and he cuts down 
the Trees, the Covenant is broken preſent- 


ly, for it is now become impoſſible by his 
_ own Act; but if the Trees are blown down 
with the Wind, the Covenant is not bro- 
ken, for now it is become impoſſible by the 
Act of God, and the Covenantor is not bound 
to ſupply it. | 


If A. covenant with B. to build an Houſe Covenantes 
forbids-the 


Covenantor 


thereupon he doth forbear to do it; the Co- to perform his 


by a Day, and B. doth forbid him, and 


LAY 


venant is broken, and this will not excuſe Covenant. 


him: But if he do by an actual Impediment 


hinder him, or be the Cauſe why the Thing 
is not done, then. the not doing it is no 


| Breach of Covenant: And therefore if a 


Leſſee covenant to cleanſe one of the Ditches 


in the Lands demiſed, and the Leſſor enters 


upon the Land it ſelf, and keeps out the Leſ- 


ſee, and he doth not cleanſe the Ditch by the 


Time, by this the Covenant is broken : But 
if the Leſſee doth by Force keep the Leſſee 
out of the Ditch or Place it (elf, contra. Tris 
36 El. B. R. Carrell and Reade. 111 
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A Man cove- . If a Man covenant to do a certain Thing 
nants to do a 


Thing which 


— oro 
e BY 
— Ac of 
God. 


The Law of. Covenants, 


y 


What ſhall excuſe the Performance of a Covent, 


or not. 


Alt of God, 


before a certain Time, tho' it become impoſ- 
ble by the Act of God; yet this ſhall not ex- 
cuſe him, for as much as he preciſely bound 
himſelf to do it. 1 Roll, Abr. 450. Fr 
A Man covenants to deliver Goods at 


London, and the Boat is over-turned by. Tem. 


Covenant to 


Houſe, and 
the Plague 
is there. 


Diverſity 
where the 
Law creates 


a Duty ; and 


where the 


peſt ; yet this ſhall not excuſe him. Towpſon 
and Miles, Trin. 32 El. B. R. Q. 
If a Man covenants to build an Houſe 


| before ſuch a Day, and afterwards the Plague 


is there before the Day, this ſhall excuſe him 
from the Breach of the Covenant for not ma- 
king it beſore the Day; ſor the Law will not 
compel him to venture his Life, but he ought 
to do it after. 1 Roll. Abr. 450. Lawrence 
and Preatiman, E 

As to this, there is a Diverſity: Where the 
Law creates a Duty or Charge, and the 
Party is diſabled to perform it without any 
Default in him, and hath no Remedy over, 


Party by his there the Law will excuſe him; as in caſe of 


owa Contract Waſte, where the Houſe is deſtroyed by a 
makes a Duty. 


o 


Tempeſt: But when the Party by his own 
Contract or Covenant creates a Duty or 
Charge upon himſelf, aliter ; as if Leſſee is 
bound to repair, tho' it be burnt down by 


Lightning, he muſt do it. Allen 27. 


A Man 
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{The Law of Covenants. Is 
A Man covenants, - That his Son ſhall One cove. | 
marry the Covenantee's Daughter: If the nants, That = 
Daughter reſuſeth, yet the Covenant is bro- eee. — 
ken; for the Daughter is a Stranger, and — 
he hath taken it upon him that his Son ſhall Daughter, 
marry her. Perk. 756. WE” and ſhe refy. 
In Leaſe for Years, N covenants to re- ſeth. 
pair, &-c. and to yield up at the End of the 
Term: But during that, one B. enters by = 
elder Title, the Leſſee by that is diſcharged If the Land 
of the Covenant to yield up all; if the Land co 
be gone, the Covenant is diſcharged. Ny 75. to yield up is 
Andrews and Needham. - diſcharged. 


I Leſſee for Years covenants to convey 

the Water which ſtands upon the Land, be- | 18 
fare ſuch a Day; and after the Leſſor en · Covenant col- 1 
ters befare the Day, and continues there till lateral. | 1 
the Day paſt; yet this ſhall not excuſe the 108 
Performance of the Covenant, for. that it is 7188 
collateral to the Land. Hill. 37 El. BR 1180 
bl. Abr. 2122 | 
If a Man covenant with me to collect | 

Rents in ſuch a Town, and I interrupt Where Inter- 


_ 
hin hs all excl the Covenant. H. 37 Ei. — thall 


B. 21 . „ I ! 1 , 
Declaration, That the Defendant cor. 
nanted to deliver to him 1509 Meaſures of 5 "nl 
Salrpetre before ſuch a Day, and that he ha i 
not done ig, The Defendant. demands Oyer 
of the Deed, in which the Covenant was 
before: Provided, That it any Miſchief | 
happen by Fire or Water to diſable him, he 
ihall be As and pleads he was gy = Diſability, 

| y 
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by Fire: Iſſue, and Verdict pro Quer. Mo. 


ved in Arreſt of Judgment, That there was 
Variance, 2 Variance in the Deed, on which he de. 
cCClares; and this produced in Court, for one 

| is abſolute, the other conditional: But Judg. 

ment was given pro Quer; for he need not 


declare on more of the Deed than the Cove - 


nant, and it is on the Part of the Deſendant 
to ſhew the Proviſo, which goes by way of 

Deſeazance of Covenants. 1 Levinx 88, 

Elliot and Blake. 2 

If che Thing to be performed by the Co- 


venant may not be performed without the 


Preſence of the Covenantee, there his Ab- 
ſence ſhall excuſe the Performance: 1 Roll. 
Abr. 457. As if the Covenant be to make a 
Feoffment to the Obligee. „ 

If a Man be bound to B. that F. S. ſhall 
marry Jane E. before ſuch a Day, and 
before the Day B. marries her himſelf: 
Hereby the Covenant is diſcharged. 1 If. 

206. %%%ͤ»;ꝶẽœ᷑11N ! 

Pyracy no Excuſe of Breach of Cove- 
nant. 1 Brownl, 21. RS | 
If Leſſee for Years of an Houſe cove- 
nant to repair, and to leave it in as good 
In what Cafe Plight as · he found it, and after certain 
burning | Sparks of Fire come out of the Chimney of 
—_— Fire the Leſſor into this Houſe near adjoining, 
e an - q 0. ; 
Excuſs, by which the Leſſee's Houſe is burnt dawn; 
| this ſhall excuſe. the Performance of the Co- 
' venant, fo that he is not bound to re- ediſie 


himſelf, 1 Roll, Abr. 454. 


1 
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it, becauſe it came by the Act of the Leſſor 
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Covenant to enfeoff the Covenantee be Covenantee - 
fore ſuch a Day; and' after and before the diſſeiſeth the 
Day the Covenantee diſſeiſeth the Cove- Covenantor. 


nantor, and keeps it with Force and Arms 
till aſter the Day, ſo that the Covenantor 
cannot enter; this ſhall excuſe the Perfor- 
- mance. 8 Rep. 92. Frances's Cale. | 
If Leſſee for Years covenant to relin- 
quiſh, Part of the Land at the End of the 
Term, fallowed and fit for Wheat, Proviſo, 
the Leſſee upon ſuch Warning may ſurrender 


and depart at any Feaſt of AMichaelmas, at 
any Time within the Term performing the 


Covenants; if he after Warning ſurrender, 
and doth not leave the Land fallowed, he 
hath forfeited his Covenant, for the Accep- 


with the Covenant, in as much as by the 
Coyenant he is to accept it, Meyle and Auſten, 
1 Roll. Alr. 45 „ 


Covenant not to aſſign without the Leſ. 


— b 


ſor's Conſent, is not diſcharged by the Leſ- 


ſor's Entry into Part of the Land. Stiles, 


Accep- Acceptance 
tance of this Surrender doth not diſpence of a Surren- 
— does _ 
cewi 
the Cove. £ 
nant. | 


* * 
C21, 


p. 265. Collins and Sily. It being a Collate- Collageral 


ral. Covenant. = ee e's. 

A Condition recited, That the Defendant 
ſerved the Plaintiff as a Brewers Clerk, and 
that if he performed ſuch Covenants, &&c: 
Defendant pleads, Performavit omnia. Plain- 


tiff replies, That one of the Covenants was 


to give the Plaintiff, a true Account of all 
ſuch Monies as the Defendant ſhould receive 
when requeſted ;.. and alledgeth, that 300. 
came to his Hands, and he requeſted, and 
he refuſed. Defendant rejoins, confeſlin 
the Receipt, ſaith, That before the * 

| | =, made 


3 


Covenant. 


435 Ehe Law ok Covenants. 

Excuſs that made by the Plaintiff, he laid it up in tlie 
he was rob. Plaintiff's Wate-houſe, and that certait 
Malefactors (to the Defendant unknown) 
ſtole it away, Er hoc prædict, &c. Plain- 

tiff demurs generally: ' 1 
1. Becauſe it is a Departure, it's rather 
an Excuſe than Accout. 
2. He ought not to have averred his Plea, 
but concluded to the Country; for the 
Plaintiff 'in his Replication alledgeth 
301. the Defendant gave no Account, 
- -and the Defendant in his Rejoinder fets 
forth, he did give Account, There was 


an Iflue'; 


Bunt both were over. ruled: 


Departute. . It is no Departure, but a Fortiflcatio 
ol the Bar; for ſhewing that he was 

' - robbed, is giving an Account, = 
Concluſionof 2, The Concluſion is proper, becauſe the 
ales. _ Defendant alledgeth new Matter, and 


10 therefore ought to give the Plaintiff 


ae ved y to come in with a Sur-rejoinder, 
And anſwer to it; for he doth not ſay, 

ve an Account, but ſets forth the 

ſpecial Matter how. 1 Vent. 121. Pere 

© Smith. Ns | Oe: 


A Covenant of a Charterparty for the 
Freight of a Ship. Defendant pleads, That 
the Ship was loaden with French Goods, pro- 
bibiced by Law to be imported. Upon De- 

murerr, N was given pro Quer. For 
per tot Cur, If the Thing to be done _ 
fla 


The Law of Covenants. 475 
lawful at the Time when the Defendant did A Thing 
enter into the Covenant, though it was 2 
aſterwards prohibited by Act of Parliament, Time of the 
yet the. Covenant is binding. Durus Sermo, Govenant, af+ 


3 Mod. 39. Braſon and Deane. 0 2 prohi- 
, NY | | it 
Some ot ber good Caſes. 


- Note, If the Deed it ſelf, wherein the Co. 
venants are, or the Eſtate on which the Co- 
venants, as Acceſſary to the Principal, do de- 
pend, is gone and determined, there regu- 
larly the Covenants are gone alſo; and thete- 
fore if a Leaſe for Life or Years be ſarren- 
dred, whereby the Eſtate is gone, or a Deed 
becomes void by Raſure or the like, and 
there be Covenauts in the Deed, hereby the 
Covenants are gone alſo ; but this Surrender 
doth not diſcharge the Breach. Dyer 28. 
5 Rep. 23. 40 Ed. 3. 27. Brook Surrender 47. 
Covenants 42. 
Waller againſt the Dean and Chapter of 
Norwich, Trin. 9 Fac. Rot. 1414. Action of 
Covenant brought upon an expreſs Covenant : 
in a voidable Leaſe, and the Queſtion was, If 
the Covenant be good, the Leaſe being void? 
And adjudged, Trin. 10 Fac. that the Action 
lies well, altho? the Leaſe be void, and Mape 3 
Caſe was cited. Brownl, 1. p. 21. > 
If a Leſſee covenant for him, and his Aſ- 
ſigns, to build an Houſe upon the Land de- 
miſed within 7 Years, and the Leſſee aſſign 
it over; in this Caſe the Aſſignee is charge- 
able, 5 Rep. 17. Butif a Man covenant for 


nim and his Aſſigns, to make a Feoffment, 
Obligation, or the like; in this Caſe the Al- 


ſignee 


480 


- 


* 


The Law of Covenants; 


a Fgnee ſhall not be charged, albeit he be ni. 
med. KN 65 [3-24 e 
Leſſee covenanted, That he would repair 


the Houſe with convenient, tenantable and 


neceſſary Reparations. Leſſor brings Cove. 


nant, and alledgeth a Breach for not repairing 
for Want of Tiles, and Dawbing with Mor- 
ter; and did not ſhew, that it was not tenant. 
able. - The Opinion of the Court was, That 


he ought to have ſhewed it; for the Houſe 


may want ſmall Reparations, as a Tile or 
two, and a _ —— and bt have con- 
venient, tenantable and neceſſary Reparations. 
March 17. Conizby's Caſe, . | 
If covenant, That a Man ſhall enjoy fſucti 
Land until or ad the 15th of April, the 15th 
Day ſhall be taken excluſive. h 
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Covenants determining with the Eftate, or of . 
ing Covenants after the Eſtate determined. 


* is commonly ſaid in our Books, that 

Covenants in a void Deed are void; in 

Sopran and Skurri's Caſe, Telv. 18. The De- 

claration doth not expreſs that Z. did demiſe 

the Houſe, and if there be no Demiſe, there 

is no Term; and the Indenture was ſealed on 

the Part of the Leſſee, and not on the Part 

of the Leſſor, (for any Thing that appears): 

And if Leſſee ſeals his Part, and not the Le Leſſee ſeals 

ſor, nibil operatur, neither in reſpect of the In- bis Pare, and 

tereſt, nor in reſpe& of the Covenants, for not the Leſ. 

the Covenants depend upon the Leaſe, ſor. 

and the Bond on the Covenants; and 

if the Leaſe had been made, and after ſur- 

rendred, all the Covenants and Bonds for the 
Performance thereof had been void alſo ; 

but yet in ſome Caſes, the Acceptance of the 

Surrender ſhall not diſpenſe with the Cove- 

nant, as Noy 18. Auſtin and Moyle, "I Leon. 9 

p. 179. Cbeney and 1 Auſtin and 

Moyle's Caſe was, A. leaſes by Deed to M. 

for Ten Years, and M. covenants at the End 

of the Term to leave Four Acres of the Land 

fallowed and ploughed ; and, in it alſo there 

was 4 Proviſo, That if M. krfiſlike his Bar- | 
ain, that upon a Year's Warning he may * Accepratice 
urrender his Eſtate ; and M. ſurrendered, but of a Surren- 

left not any fallowed : * The Acceptande of Jer diſpen. | 

the Surrender hath not diſpens'd with the Covenant t 

Covenant, but upon a void Leaſe the Cove- do a future 

RE nants AQ. 
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want of Inte- Party-Grantor; but thatDeed is good: Which 
reſt in the the Court agreed, if the Intent is, that the 
Party-Gran- Covenant ſhall go with the Leaſe, which if IT 
125 void, that falls. Leaſe of Tenant pro Life for u 
Twenty one Years, with Covenant to enjoy ſe 
| during the Term, and Bond according; by m 
Debt lies not his Death the Bond falls. In Dier, there wa M 1 
on the Bond an Opinion, that Debt lay on Bond, not. v. 


| 482 

F nants are void, as in Capenburſt's Caſe, 1 Reb. 
| 131, 164, 182. Bond for Performance of 
1. Covenants, that the Grantee ſhall quietly en- ( 
| joy a Term; but the Grant was of ſo much 
4 4 the ſaid Term as ſhall be unexpired at his \ 
4 Death, which, as Chedington and Groſvenor t 
Fi Caſe, 7 Dier, is void, and fo the Covenants MW = 
( depending thereupon are void alſo. Min- v 
Wi Diverfity, dam put a Difference, and it was agreed, Y 
ti where a Deed Where a Deed is void in the Fabrick, there I 
F 33 the Covenants on it are void, as when 2 if 
it and where Freehold is to commence in futuro, and C 
i there is only where there is only want of Intereſt in the I 


after Releaſe *_. | . 
' withſtanding a Releaſe of Covenants in an tt 
ag Indenture, to which the Obligation relates ;M 1, 


but that Caſe is ſettled, that the Bond and D 
"Covenants to which it relates are but one te 
Aſſurance, and the one being made void, MW ot 
the other falls: Vid. Sid. 307. 2 Keb. 116. of 
Tenant for Life makes a Leaſe for Year, D 
Leſſee by Indenture grants and ſells all-hi M fo 
Eſtate, Hab in tam ampli modo & forma, | ar 
he ought to hold ic. Leſſee for Life dies, he w 
in Reverſion enters; Bargainee brought Co- 
venant againſt the Bargainor, it lies not ar 
Here is no Warranty in Deed or Law, bu . 
only an Aſſignment; and if there were ni 
Warranty, yet the Covenant determines wit ve 
the Eſtate ; as Tenant in Tail makes a Lea th 
for Years, and dies without Iſſue, the Cove. is 
| nant 


r / ne re nyo 


. 


2 — 


were cited, 1 Rep. Rector of Chedington's Caſe, 
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nant doth determine with the Eſtate, Cr. I. 
157. Lyndidale's Caſe, 1 Anderſon 12. Serles 
But let the Leaſe be good or void, yet Upon Evic-. 
when there is an Eviction, Covenant lies, tho? tion Cove- 


the Leaſe be originally void. _ - nantlies, tho? 
Covenants in Law extend to lawful E- „ 


victions, and to Eſtate in Being, and not void. 


where an Eſtate is determined; as Leſſee for 


Life makes a. Leaſe for Years, and dies, Leſ- 


ſee ſhall not have Action of Covenant, or 

Covenant in Law, 9 Eliz. Dier. 2 Brownl. 

163, 164. | _ | 
Capenburſts Caſe was: „ 
Debt on Bond conditioned for Perfor- 


mance of Covenants in an Indenture, b 


which the Defendant's Teſtator being Lel- 
ſee for Years of a long Term, affigned fo 


much of the Term as ſhall be to come at the 
Time of his Death to the Plaintiff, and co- 


venants that he ſhall enjoy it; and he makes 


the Defendant Executor, and dies, and aſ- 


% 


| ſigns a Breach, that the Defendant after the 


Death of the Teſtator ouſted him; and af- 


ter Verdict pro Quer, it was moved in Arreſt Obligation 
of Judgment, that the Aſſignment of ſo much to perform 
of the Term as ſhould be to come after his Covenants, 


Death was void; and ſo is the Covenant al- — 

ſo; for the Covenant cannot ſubſiſt without 26 t Hal. 
. t the Obliga- 

an Eſtate, and that the Aſſignment was void, tion is ſingle. 


and Gra venars Caſe in Dyer, and 2 Cr. Child 
and Baylies Caſe; and ſo is the Covenant, 


Telv. 18. Sopranies Caſe, and of that Opi- 


nion was the Court: But it was further mo- 
ved, that then the Oligation is ſingle; for if 


the Condition refer to a Thing that is not, it 
is all one as if there were not any Condition, 


„„ 


184 The Law ok Covenants. 
obligation to and to this the Court inclined; but after. 
perform Co- Wards the Covenant and Obligation being 
venants in 2 both for the Corroboration of a Grant which 
vers Grant, was void, they are alſo both void, and 

alt Voie the Court gave Judgment pro Defendant, 

I Lev. 45. | | 5 
In Covenant the Plaintiff declares, Where. 
as the Queen by her Letters Patents granted 
Licence to him, his 1 and Aſſigns, to 
buy Spaniſh Wooll, and to tranſport it hither 
Oc. He by Indenture granted to the De- 
fendant and to R. N. the faid Licence for 
Eight Years; in Conſideration whereof, the 
Defendant did covenant and grant to pay 
him 100 J. every Year at Two Feaſts, (vix.) 
the Annunciation, and Micbaelmas; and fur- 
ther, That every Year at the Feaſt of the 
Annunciation, or within N Days af- 
ter, he would make a new Obliga 


Y RQID TQZP rea 


| igation of p- 
150 J. for the Payment of the ſaid 1007. the th 

next Year, and alledges in facto, that the De- fo 

fendant had not paid him the 50 L due to co 

him at Aicbaelma, 28 E. and that he did not Re 

make an Obligation at the Annungiation, &. th 

and for thoſe Covenants broken he brought an 

the Action. The Defendant pleads, that in W co 

Provife, If he the Indenture is contained, Proviſo ſemper, thit i A, 
does not pay if the Defendant doth not every Year make int 
ſuch Money the Bond at the Feaſt of the Annunciation, or MW he 
a ch Fealls, filed in Payment of the Moory of i Day; 
ture co be that then and from thenceforth the ſaid In- 
void: Action denture, and every Clauſe, Article and Sen- 
lies for Co. tence therein, ſhould be void and of none Ef- 
venont bro - fect, and ſhewed that he failed in making the 


ken before N i 5214 
h Obligation at the firſt Day, and ſo the In- 
1 denture is void. Judgment fe actio. The 


Action lies, for this Covenant broken before 
the Indenture became void; but they agrecd, 
| | | that 


9 The Lain of Capenants. | 


that for the Covenant for Payment of che 
Money no Action did lie, becauſe the In- 
denture was void half à Year before by not 


making the Obligation, and the Intent of 
of the Party was, that it ſhould be void on- 
ly to have Benefit of Covenants broken is fu- 
turo, but for Covenants broken before it was 
never their Intent, but that the Party ſhould 
have Advantage of them, But by #ray, the 
Thing that makes the Indenture void is the 


breaking of the Covenant, ſo they are both 


at one Time, and ſo he hath had all his Bar- 

ain and all his Benefit of the Indenture, and 

the other P is at large. Judgment 
pro Quer. Cr. El. Dr. Man verſus Gee. 


Pliading. 


Reguel brought Covenant againſt Here, 


Parſon of D. The Caſe was, That Hart let to 
the Plaintiff Parcel of his Glebe and Tythes 
for Term of the Life of Hart, if he ſhould 
continue ſo long Parſon, rendring 26 s. 8 d. 


Rent; and covenants by another Deed, that 


the Leſſee ſhall peaceably and — have 
and enjoy the ſaid Land and Tythes, and 
covenants likewiſe that he had not done any 
Act or Acts, by which the Plaintiff ſhall be 
interrupted in the ſaid Leaſe, where revers 


he had made another Leaſe before of them 


to F. S. And the Plaintiff being ouſted by 
J. S. brought this Action againſt the Defen- 
dant, who pleads the Stat. 13. El. e. xo. That 
Leaſes made by Parſons, otherwiſe than is 
therein limitted and expreſſed, ſhall be void, 
and he pleads over the Statute of 14 Fl. c. 11. 
that Covenants ſhall be of the ſame Validity, 


and not otherwiſe, 7 Leaſes by the ſame Per- 
: 1 3 


ſons ; 


4886 The Law ok Covenants, 


ſons; and in as much as the Leaſe is void, 
there being another more ancient Leaſe in 


eſſe, ſo the Covenant ſhall be alſo. ' Gawqy ; 


8 4 x3, the Statute of 14 Eliz. doth not intend to 


| explained, avoid any Covenants, but ſuch as were made 


to corroborate Leaſes made void by Stat. 13 EI. 
before, and not to. defeat Covenants made 
upon void Leaſes by the common Law, quod 
nota adſorn, Hill. 37 El. Rot. 161. in a private 
Manuſcript. = Fx OT 
Moile brought Action of Covenant againſt 


Auſten ; Defendant demurs upon the Count, 


and the Caſe was this: Leaſe for Seven 

Years to Auſten by Indenture of Land, who 

covenants to leave Part of the Land ad finem 

didti Termini fallowed and ſturred, fit for 

Wheat-Seaſon, Proviſo, that it ſhall be law- 

ful for the Leſſee at any Time within the 

ſaid Term, giving Warning to the Leſſor at 

the Feaſt of St. Michael, to depatt, &c. and 

he doth not leave it fallow according to the 

former Covenant: The OC. was, If the Leſ- 

ſee be bound to leave it fallow or not, when 

he departs within the Term? For this Pow- 

er of Departure upon Warning is limited 

with this Performing of Covenants, adjorn 

Difference nota per Yelverton and Tanfield, That the End 

between the of the Term of Seven Years, and the End 

End of a of the Term, are all one, for both refer to 

2 and the Intereſt of the Term, and to the Deter- 
piration of . 0 e SF , 

Seven Years, mination, be it by Surrender or otherwile ; 

3 but if it were at the End of Seven Years, this 

is not before the Seven Years incurr'd with- 

out reſpe& to the Term: Vid. Br. Expoſition 

of Terms, 44. 35 H 8. Vid. Paget's Cale, in 

the Rector of Chedington's Caſe, Dier. fo. 177: 

And after comes Crook,. who. ſaid, that the 

Plaintiff ſhall noc have this Action: For * 

| | 8 TY the 


IS Ss 7% 
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the Covenant broken it appears that he had 
accepted the Surrender of the Term, where- 
by he is concluded. Per tor Cyr”, tho he had 
accepted of a Surrender of the Term, yet he 
may have Covenant for Covenant broken be- 
fore; but Action of Waſte he may not have, 
for he accepts of the Land, which is Parcel A 
of the Thing to be recovered by the Action, 
for which Judgment was given pro Quer. 
Hill, 4 Fac. B. R. entred, P. 3. Rot. 271. Pri- 
vate Manuſcript. | . 


What Covenants are good in à void Leaſe. 


Per Haughton, in Waller's Caſe : If the Co- 
venant depend on the Intereſt of a Leaſe, as 
a Covenant to pay Rent is void, if the Leaſe 
is void ; but where the Covenant is for a 
Thing collateral, as a Covenant that the Leſ- 
ſor is Owner at the Time of the Leaſe, or the 
that the Leſſee ſhall enjoy it; theſe Cove- 
nants being collateral to the Leaſe and Inte- 
reſt, are good, tho' the Leaſe be void. Ni- 
chols cont'. Covenant to ſave the Plaintiff 
harmleſs againſt T. in a void Leaſe, the Leſ- 
ſee is diſturbed by T. the Covenant is good: 
For when an Eſtate is created in which is 
implied a Covenant in Law, there if the E- 
ſtate be void, the Covenant is void alſo; . 
but when there is an expreſs Covenant in 
Deed, aliter, altho' the Leaſe be void or 
voidable; as if he covenant that the Leſſee 
ſhall enjoy during the Term, and the Leſſee 
reſign, yet is the Covenant good, altho' the 


Term is gone, Owen 136. 


His - Where 


Acceptance 
of Surrender, 
not conclu- 


488 The Law-of Codenams. 
- ion a Where a Parſon makes a Leaſe for Years, 
the Leaſeof in which were divers Covenants, and after 
a Parſon lies he became Non-reſident, by which the In- 
— a> enant denture became void; yet he may maintain 
before 2 Action of Covenant for a Covenant bro- 

bis Non- ken before his Non- reſidency, Cr. El. 244. 
reſidency. Condition to perform Covenants in 2 
| Leaſe ; Defendant pleads Covenants perfor- 
med, the Plaintiff by Replication ſhews the 
Covenafits, wheredf one was; that he ſhonld 
enjoy ſuch Lands let to him, quietly; &. 
and ſheweth in facto, that the Defendant had 
Condition diſturbed him. Defendant by Nejoinder 
broken be. ſheweth, that in 2 Indenture was a Pro- 
fore the Con. .,;ſp, that if he paid 10 J the 31 of March, 
med 30 El. that then the ſaid Indenture and all 
whereby the therein contained ſhall be void, and alledg- 
Indenture is ed he paid the 10 J. at the Day; it was ad- 
void, judged, that by the Covenant broken before 
the Condition performed the Bond was for. 

feit, Cr. El. 244. Hill and — 

Covenant, for that the Defendant 35 El. 
let to him the Lafids for Six Yeats, and cove- 
nanted that he ſhould efijoy it without Inter- 
tuoßtiofi durifig the Term, and diſcthatged from 
Tythes and other Duties: And further co- 
venanted, That if Tythes were demanded 
afid recovered againſt him durifig the Term, 
chat he ſhould ee much it his Hands 
of the Neft as the Tythes amounted to, and 
for Breach ſheweth, that the Parſon 42 E. 
ſued him, for the Tythes of Cotn growin 
there iti the Years, 9 Eliz. and fo 


8, 
 Vebught this Action, and t fereupon it was 


Per 


— 
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Per tot Cur, this Suit after the Determina- A Suit aftee 
tion of the Term is à Breach of Covenant, the Determi- 
for he did not enjoy it diſcharged, &c. which nation of a2 
is not intended of a real Diſcharge, for thay Tem is, in 
appears not by the Intent of the Parties, be- peach of 
cauſe it is agreed, chat if he were ſued he Covenant. 
ſhould recoup as much Rent in his Hands; : 

but their Meaning was, he ſhould be freed 
from Suit and Payment of it, and he is as 
greatly prejudiced by a Suit after the Term, 

as if he had been ſued before the Expiration 
of the Term: But it was not alledged that 
che Suit was lawful, or that the Tythes were 
due ; (for he was not bound to diſcharge 
him from illegal Suits,) ſo the Preach was 
not well affigned, Cr. El. 916. Lemery and- 

Lowering 1 | | 
Obligation for Performance of Covenants Obligation 
upon 4 Leafe void per Statute Law is void void on a vaid 

alſo; as where the Stat 32 H. 8. makes void Leaſt 
Leaſes made of Houſes to alien Artificers, 

Sid. 309. And on Bond to perform Cove- 

nants which Way ſoever, the Leaſe becomes 

void, per Releaſe, Surrender, &c. the Obliga- 

tion is void alſo, b 


. 


Covenant. 
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cCcCöovenants to be performed under a Penalty. 


In Debt pro 150 J. Plaintiff. declares on a 
| .  Charterparty, which contained divers mutu- 
al Agreements; Er in performatione conven- 
tionum prædictarum ex parte dicti Magiſtri ipſe obli- 
gaſſet k dicto Mercator in penal; . 150. 
& ad performationem con ven prædict ex parte nj 
dicti Mercatoris obligaſſ ſe dicto Magiſtro in ſamili 
penal; ſumma 150 1. This Action was brought | 
by the Maſter of the Ship againſt the Mer- WU 
chant. © The Declaration is inſufficient, for 
when it comes to the Penalty on the Mer- 
chant's Part it is only obligaſſet ſe, omitting 
Ipſe, or præu Mercator obligaſſet ſe, and ſo it is 
not expreſly declared that the Defendant was 
bound. But Ventris contra, for it is obligaſſet ſe 
præd Magiſtro, and none but the Merchant 
can be bound; and had it been ipſe obligaſſet, it 
nad been good, and that is underſtood ; but 
Judgment was given for the Defendant, 
A he 


=, 
9111 
14 


on 
2 11 
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CHAR 
| W Bonds for Performance of Covenants, 
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Differences between Action brought on the Cove- pid, 1 Keb. 


nant, and on the Bond for Performance of Co- 371. 


venants. 


E BT on Bond for Performance of Co- 


venants; the Defendant ſets forth the 


Covenants by a Teſfatum exiſtit, it is ill. 

In Action of Covenant, the Plaintiff may 
aſſign as many Breaches as he will, tho' not 
in Obligation for Performance ; for in that 
Caſe there ought to be a Certainty, and cer- 


tainly alledged, Cr. Car. 176. Sims and Smith, 


2 Kl 14. % V“ 1 

Debt on Bond of Covenants; After Ver- 
dict it was moved in Arreſt of Judgment, 
that the Defendant's Plea was, that præd Ed. 
did covenant that R. was ſeiſed, whereas the 


Defendant's Name was Robert that did cove- 


nant; this Miſrecital is not material, becauſe Miſrecital. 


here is a good Affirmative, and the Bond, if 
this be miſrecited, is ſingle. Contra, if it 
had been an Action of Covenant, or when 
the Indenture by Prayer of the Defendant is 
entered in hec werba, 1 Keb. 126. Sid. p. 49. 
Pegg and Waters | 

The Plaintiff aſſigned a Breach in Non- 
reparations ; Defendant pleads, the Plaintiff 
had acquitted and diſcharged him of all Re- 


parations. Plaintiff demurs. Per Cur, this 


is an Acquittance and Diſcharge of the Re- 


parations 


% The Lam of Covenants. 
cC Covenants tobe performed under « Penalty. |. 


In Debt pro 150 l. Plaintiff, declares on a 

Charterparty, which contained divers muty- 

al Agreements; Et in performatione conven- 

tionum prædictarum ex parte dicti Magiſtri ipſe oblj. 

galſet ry dicto Mercator in penal; 3 150 0. 

dd performationem con ven prædict ex parte W Dj 

dlidti Mercator obligaſe fe dicto Magiſtro in ſimili a 

penal; ſumma 150 1. This Action was brought a 

by the Maſter of the Ship againſt the Mer- 

chant. © The Declaration is inſufficient, for 

when it comes to the Penalty on the Mer. 

chant's Part it is only 17 7 ſe, omitting 

3pſe, or præu Mercator obligaſſet ſe, and ſo it is 

not expreſly declared that the Defendant was 

bound. But Ventris contra, for it is obligaſſet ſe 

+... pred Magiſtro, and none but the Merchant 

can be bound; and had it been ipſe obligaſſet, it 

nad been good, and that is underſtood ; but 

Judgment was given for the Defendant, 
o 
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Differences between Action brought on the Cove- pid, 1 Keb. 


nant, and on the Bond for Performance of Co- 371. 


Venants. 


\ EBT on Bond for Dorformance of Co- 


venants; the Defendant ſets forth the 


Covenants by a Teſtatum exiſtit, it is ill. 

In Action of Covenant, the Plaintiff may 
aſſign as many Breaches as he will, tho' not 
in Obligation for Performance; for in that 
Caſe there ought to be a Certainty, and cer- 
tainly alledged, Cr. Car. 176. Sims and Smith, 
2 Keb. 14. 29. WEE Se, 

Debt on Bond of Covenants; After Ver- 
dict it was moved in Arreſt of Judgment, 
that the Defendant's Plea was, that præd Ed. 
did covenant that R. was ſeiſed, whereas the 
Defendant's Name was Robert that did cove- 


nant ; this Miſrecital is not material, becauſe Miſrecital. 
here is a good Affirmative, and the Bond, if | 


this be miſrecited, is ſingle. Contra, if it 
had been an Action of Covenant, or when 
the Indenture by Prayer of the Defendant is 
entered in hæc verba, 1 Keb. 126. Sid. p. 49. 
Pegg and Vaters. | 

The Plaintiff aſſigned a Breach in Non- 
reparations ; Defendant pleads, the Plaintiff 
had acquitted and diſcharged him of all Re- 
parations. Plaintiff demurs. Per Cur, this 
is an Acquicrance and Diſcharge of the Re- 
6 | + parations 


492 The Lan of Covenants. 
arations for the Time paſt as well as the 
ime to come, and amounts to as much as if I fe 

Releaſe. he had releaſed that Covenant; but the Co. 4 
venant being broken, that Diſcharge ſhall 


not take away the Action on the Obliga. iſ "< 

tion which was once forfeited, 3 Leon. 69. ſi 
Demand of In Covenant to pay Rent, and in the De. I 
Rent. dclaration there is not any Demand alledged, D 
and it need not, becauſe the Covenant wa h 


to pay fuch a Sum for Rent expreſty; but in 
the Condition of a Bond to perform Cove- fer 
nants expreſſed in ſuch a Leaſe, one of 
which is for Payment of Rent, in that Cak N. 
the Bond will not be forfeit without a De- br. 
mand, 1 Ventr. 259. Norton and Harvey. 
If a Bond be with Condition to pay Rent his 
133 there the Leſſee ought to ſeek the 
eſſor, and Tender on the Land will not ll ? 8 
Demand of excuſe him; but an Obligation to perform vi 
Rent. Covenants doth not alter the Nature of the 
Rent, 2 Brownl. 176. Manly and Fenning,, ; 
Hob. p. 8. Baker and Spain, but that it ought I Pa 
to be demanded, Cr. Car. 76, Chapman' 
Cane: 637 „ 
Covenant for Repairs, and for not repai- 
ring, the Action is brought. Defendant 
pleads, That after the Decay he made ſuch 
a Concord that the Plaintiff ſnould have 30s. 
c. in Satisfaction, &c. and ſhews it to be 
executed. Demurrer, for the Action being 
grounded upon a Deed, cannot be diſcharged 
but by a Deed. But per Cur, the Plea is good, 
Parole Con- for it is not pleaded in Diſcharge of the Co- 
tract may be venant, but only for the Damages which ar: 
—— in . demanded by Reaſon of the Breach, and the 
— Covenant remains. And it is not like to the 
1 Caſe of an Obligation with a Condition, 
not ſo in Ob- which cannot be diſcharged by a Contrad, 
ligation. | 5 for 
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The Law of Covenants, 
for there it is a Duty oertain, Cr. Fac. 99. 


Alden and Blague. hg 
Condition was for Performance of all Co- 
venants, Payments, Articles and Agree- 
ments, compriſed in ſuch a Deed, dated, &c. 
The Defendant ſhews, that the Deed was a 
Deed of Feoffment, wherein was 3 
chat he for 110 J. had enfeoffed the Plainti 
of ſuch Lands, with a Proviſo, that if che De- 
fendant paid ſuch a Sum at ſuch a Day the 
Feoffment ſhould be void, and to re-enter 
with Covenants to ſave harmleſs from Incum- 1 
brances, &c. and that he had performed all Bond to per-. 
the Covenants, Articles and Agreements, on form Cove. _ 
his Part to be performed. The Plaintiff aſ- — ig 
figns a Breach, becauſe he did nor pay ſuch % ina 
a Sum at ſuch a Day, according to the Pro- Mortgage, 
viſo. Per Cur, for as much as there is not there being 
any Covenant to pay that Sum, it is a Pro- 2 
viſo in Advantage of the Feoffor, that if he Mo , 
paid the Money he ſhould have his Land 5 
again, and it is in his Election to pay the 
Money or loſe the Land; therefore the Con- 
dition of the Bond extends not thereto, but 
it extends to perform the other Covenants, 
Cr. Fac. 281. Yely. 206. Briſcoe and King 
Knipe, Vid. Telv. but Vid. hic infra, 2 Lev. 
116. contra. 5 — 
Covenant : Whereas the Defendant reci- 


ting that ſhe had an Eſtate for Life in ſuch 


cuſtomary Lands, covenanted that ſhe would 
ſurrender the Eſtate upon Requeſt, and per- 
mit the Plaintiff to enjoy the ſaid Lands, and 
take the Rents, Iſſues and Profits of em; and 
in facto aſſigns for Breach, that ſhe did not ſuf- 
fer him to enjoy the ſaid Lands, but had re- 
ceived the Rents, c. from the Time of ma- 
king the Indenture until the Day of the Writ. 
5 | Defendant 
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494 The Law of Covenants, 
Defendant demurs upon the Declaration: 
1. Becauſe there was not any Requeſt alled. 
| ged for the Permiſſion, ſed non alloc, for the 
Requeſt. Requeſt extends only to the Surrender, not 
to the Permiſſion. 2. That he doth not alledge 
E! e Diſturbance by Entry, or- other- 
wiſe. 3. The Breach is too general, in af. 
ſigning that ſhe received the Rents, Iſſues 
and Profits of the Lands, without ſhewing 
what, ſo as it might be iſſuable, and thereby 
recover in Damages as much as the De. 
fendant recovered, according as it ſhall be 


In Cove. proved to the Jury. But per Cur, in Cove. 


Mo EE may nant he may aflign as many Breaches as he 
affignasma- Will, tho not in Debt on Obligation for 
ny Breaches performance of Covenants, for in that Caſe 
as he will, there ought to be a Certainty, and certain 
— ger pe ly alledged, but in a Covenant it may be al- 
9 "* ſigned as general as the Covenant is.  Judg- 

ment pro Quer. Cr. Car. 176, Syms and Smith. 


Q the late AR. 


8 Bond 


a 


Thr Lam of Covenants, =__ 


11 LA * 1 
Bonds for Performance of Covenants. | | 


3 The Condition of a Bond was to 

perform all Covenants generally, which bee. 

ing void, the Bond is ſingle; ſo if there had ©. 

been a void Indenture, or no ſuch Indenture. 

1 Keb. 130. | ELIAS > 
Bonds with Condition for the Performance Bonds for 


of Covenants, tho' the Covenants, or ſome Performance 


of them, be for the Payment of Money, yet —_— 2 


the Aſſignment of ſuch a Bond to the King ſigned 
ſhall not be received; and if it be affigned it King wa 
ſhall be put out of the Court, for no Bond 


hall be afligned, ut ſupra, but ſuch as are 


for Payment of Money; Sir F. Hau- 

kins verſus Chapman in Scac. 4 Leon. p. 9. 

2 Leon. 5 5. contra. Vid. hic infra. | 1 

A. and B. are bound in a Bond to perform Covenant to 


certain Covenants in an Indenture, whereof fave harmleſs . 


one is to pay certain Monies ; and C. cove- 70m all 
nants with A. and B. to ſave them harmleſs in — 4 
from all Things contained in the ſame In- Indenture, 
denture, and after the Monies are not paid extends not 
according to the ſaid Indenture, by which to « Bond for 
the Bond is forfeited; yet C. is not bound to ke 
ſave them harmleſs from the Obligation, for 
this is a collateral Thing to the Indenture, 
I Rol. Abr. 432. Scot and Pope verſus Griffin. 
If the Deed be void, then no Covenant in 
it ſhall bind; as Nelv. 18. Sopran's Caſe. 
A, poſſeſs d of a Term for Years, granted fo 
much of his Termas ſhall be unexpired at the 
Time of his Death. Grantee afligns, and 
covenants that the Aſſignee ſhall enjoy it 
againſt all Perſons. The Plaintiff afligns a 
Breach, and Iſſue, and Verdict pro Quer. 
This Deed is void for the Uncertainty Cows 
N ere 
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If there be 


not any Co- 


venant, the 


c be la of Covenants. 
here is a Covenant that ſtands diſtinct by it 
ſelf, and if there be not any Covenant, then 
the Obligation is ſingle; Owen 136. Wallers 


Obligation is. Caſe there cited, Raym. 27. Capenburſ's 


Regula,” 


Caſe. | 


At is laid down as Rule in Siderphin ; Ob. 


ligation for Performance of Covenants in a 
Leaſe, if the Leaſe become void, be it what 


May it will, by Releaſe, Surrender, &. or 
by Statute Law, the Bond is void allo, 
55 392. Jevans and 'Harridge. | 


fendant pays Oyer of the Condition, 


which is for Performance of Covenants in 


certain Indentures made between the Plain. 
tiff, being High-Sheriff, and his Under- 
Sheriff, on the Part of the Under- Sheriff 


to be performed upon Oyer of the Condition 


The Defendant pleads, That the Indenture 


between the Plaintiff and the ſaid Under. 
Sherriff at ſuch a Day and Place, and one 


Part of them under Seal of the Plaintiff, che 
Defendant brought into Court, which is en- 
tered in bæc verba: And further, the Defen- 


dlant pleads, there is not any Covenant con- 


ſttained in the ſaid Indenture on the Pan 


' of the Under-Sheriff to be performed. E: 


Where a2 
Breach need 
not be aſ- 


ſigned. 


hoc, Cc. the Plaintiff prays Oyer of the ſaid 
Indenture, by the Defendant brought into 
Court, which is entered in hec werba ; by it, 
it appeared there are divers Covenants to be 
performed by the Under-Sheriff, and upon 
Oyer of the ſaid Indenture, the Plaintiff de- 
murs. Per Cur, he need not in this Caſe al 
ſign a Breach, as in caſe of an Award; for 
:upon the Oyer, the Indenture is made Parcel 
:of the Plea, and by this it appears judicial) 
to the Court, that he had pleaded a faul 
Plea, and ſo the Plaintiff need not * an) 
E757 I . attel 


tain his Action, as in the Caſe of an Award, 


dant hath not a Counterpart of it: The x, Debt on 


: 


— 
a 
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Matter of Fact in his Replication to main- 


but a Demurrer was moſt proper for the _ 
Plaintiff, 1 Sand. 316. Smith and Veomans. © 
when Action of Debt is brought on a ond 
to perform Covenants in a Deed, and the be: 
fendant cannot plead Covenants performed 
without the Deed, becauſe the Plaintiff hath 
the original Deed, and perhaps the Defen- 


4 * 
+ py 
+43 


Court uſed to grant Impar lances till the Bond to per. 
Plaintiff bring in the Deed, and upon Evi- form Co. 
dence, if it be proved that the other Party Venants, ta 
hath the Deed, we admit Copies to be gi- — 
ve in Evidence; but here the Law requires, 

that the Deed be produced. You have your. 
Remedy for the Deed at Law, we cannot 

alter Law, nor grant Impralances, 

* Upon che, of the Condiien, the Defen- Defend 
Upon Oyer of the Condition, the en Defendant 
dant vleads covenants performed generally, — 
without ſhewing the Indenture I may de- med gene- 
mur to, 1 Sid. 425. Tapſcots Caſe, 1 Keb. 127. rally, with- 
Walker verſus Gibſon, 8&c. *- *out ſhewing 
. It -- not - — 2 the Deed | —.— 3 8 
the Plaintiff replies and prays Oyer, becauſe 3 
the Plea of the Defendant 2 to be ſpe- — RY 
cial, if any in the Covenants are in the Len 
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gative ; and it appears not to the Court whe- 

ther the Covenants are Negative or Afﬀirma- 

tive, until the Deed be ſhewed. This has f he Parry 
been vexata Queſtio, who ſhould ſet it forth. „ 
And in caſe the Party who would plead the plead the 
Deed had it not, he ought to move the Court, Deed had it 
and the Court will order that he ſhall have not, the 


the Deed, or a Copy of it, Sid r. 50, 97. Oouft uillor. 


Lew againſt Ball, and p. 425. Tapſcot's Caſe, — 
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43 The Lam of Covenants, 
ſo is 1 Keb. 104. The Defendant cannot now 


Oyer. ray Oyer as heretofore, but muſt plead to the 


Indenture, and produce it to the Court. 
The Defen- The Court on an Affidavit by the Attor- 
dant mow ney, that the Bonds are for the Performance 
wo — of Covenants, will order the Defendant to 
venants to the deliver a Copy of the Covenants to the Plain- 
tiff, that he may reply there are none bro- 
| ken; but not elſe, but by Conſent ; 1 Keb. 
/ 
The Defendant demands Oyer of the Con- 
dition, & ei Legitur, which was to perform 
Covenants. The Plaintiff demurs generally, 
becauſe the Defendant faith not profert Bie in 
Curia the Indenture ; for as the Plaintiff ra- 
fert hic in Curia the Obligation on which he 
declares, fo the Defendant ought to proferre 
in Curia the Indenture which he pleads ; for 
otherwiſe he may recite it in Pleading, and 
the Plaintiff may not have Anſwer or Reme- 
dy. This is added by Stat. 27 El. being Mat- 
ter of Form, otherwiſe had it been upon a 
ſpecial Demurrer. The Entry upon the Roll 
always ſuppoſeth it to be brought into the 
Courr may Court by the Defendant, and the Court 
compel the may compel the Plaintiff to give a Co- 
Plaintiff ro py to the Defendant, if he ſwear he never 
55 ehe — 4 bad any, or that he hath loſt it, 1 Sid, 
ture to the 208. I Sand. p. 8. 2 Keb. 102. Fevans and 
Defendant. Harridge : But it is mentioned to be Coke's 

Opinion in 1 Rol. Rep. D 

Caſe. One may take Advantage, if he ſaith 
not when he pleads the Indenture, bic in Curia 
prolat of it upon Demurrer general, without 
ſhewing Cauſe, for it is Matter of Subſtance. 
Note: In Debt for Performance of Cove- 
nants, they muſt be ſer out in Latin, Al- 


len, p. 87. 


wport and Wildgooſe's 


0 
— «av 1 "II'S * as « 5 


_ Caſe, Cr. El. 472. meſme Cale: 


becomes forfeit, hanging the Action, this cen Obli- 


gation with Condition for Payment of Mo- venants, and 


this has made the Action good, Sid. 308. in ne). 


Bond for Performanee o 


King for 4 
forth, to know if the Party hath any Thing Debt. 


1 
3 
s 
- 
2 
8 
1 
1 


he need not to pay them without a Demand: 
ſuch Legacies, 2 Leon. 114. 


| whereof ſome are void by Common Law, yet the Cove 
it ſhall ſtand good for the reſt agreeable to nut 


FY , WY _ cs Sg "3 -2 * gw 2 41 


 CommonLaw doth divide according to com; tute Law, 
mon Reaſon, and having made that void is void. 


The Lawof Govenantg. 499 
The Defendant pleads, it was on Condition 
to perform Covenants hic in Curia prolat', and 
in Truth the Deed was not indented. The 
Plaintiff had Judgment, 5 Rep. 20. b. Stiles's 


£ 


If an Obligation to perform Covenants Diverfiry be- 


0 


+ % 


ſhall not make the Action good; but Obh- pecfanch Dit 


ney becomes payable pending the Action, to pay Mo- 


Champion and Skipwetl's Cale. „ 
_ Duty whic is not naturally a Debt, Bond for 
but by Circumſtance on a Debt upon a Per formarice 
f Covenants, or to — 
ſave 1 may be aſſigned over to che Gene na 7 


ebr ; but a Scire fac ſhall ifſue King for a 


to plead againſt ſuch Aſſignment. 2 Leon. 55. 
> ogg Caſe, - tho' 4 Leon. contra, Vid. hic 
pra. „ . Tt 
If a Man be bound to perform Covenants, Demand Ee. 
and one Covenant is to pay Legacies, there gacies. 


Aliter, where one is expreſly bound to pay 


— Py 


Condition for Performance of Covenants, If ſome of 


Law ; but where any are void by Statute _— 


Law, all is void. If a Sheriff on Stat. 23 H. 6. Lau, yet the 
will take a Bond for a Point againſt that Bond co 
Law, and alſo for a due Debt, the whole fand good 
Bond is void, for the Letter of the Statute is fer che reſt. 


fo, for a Statute is a ſtrict Law ; but the r_ _ 


that is againſt Law, lets the reſt ſtand, as 
EEA 3s 


500 


Bond is entirely void, otherwiſe the Meaning 
of the Statute ſhould be defrauded by putting 


| "The Law of Covenants. 
is 14 F. 8. fo. 15. Hob. 14. Sir Daniel Norton 
verſus Simms. FLA 
So it was adjudged in Lee and Coleſhil's 
Caſe, Crok. Eliz. 529. A Condition for Per- 
formance of Covenants ; one is againſt the 


' Statute for buying of Offices, the other is a 


good Covenant, and not relating to that ; 
the Bond is void in all, for the Statute faith, 
the Bond to that Purpoſe ſhall be void, and 
it cannot be void to this Intent and good to 
another. And it hath been adjudged, if a 
Perſon makes a Leaſe which is void by the 
Statute for Non-reſidence, and there ts an 
Obligation for Performance of Covenants; 


altho' there be ſome Covenants there in 


which do not concern the Leaſe, yet the 


in a lawful Covenant within the Indenture, 


Vid. Pratt. Reg. 121. 


CHAP 
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The Law of Covenants. 
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CHAP. BL 
Bond: for Performance of Covenants. Pleading. 


Where the Covenants are in the Affirmative or 
Negative, or in the Disjunctive. Where Per- 
formance muſt be ſhewn particularly. 


Ondition to perform all Covenants com- 
priſed in ſuch an Indenture, the De- 
fendant pleads he had performed all Cove- 
nants, without ſhewing how. Per Cur, as 
to all the Covenants which are to be perſor- 


med in the Affirmative, the Plea is good; 
wered 


but a Negative Covenant muſt be an 
in the Negative, and where the Plaintiff is 
to be a Party to the Performance; as if Iam 
bound to enfeoff you of Two Acres in D. 
which you ſhall aſſign, here I muſt ſhew 
how : Alſo where Words are in the Disjun- 
ive, it ought to be ſhewed ſpecially. 


26 &. 7. 11. | 1 


If I am bound to perform Covenants, and 


the Covenants are in the Affirmative, if the 


Performance of them be by Matter of Fact, 
I may recite the Condition, and plead gene- 
rally I have performed all the Covenants, 
and ſhall not ſhew eſpecially the Perfor- 
mance of them : As if I am bound to enfeoff 
the Obligee of, &c. and alſo, that I ſhall 


give to him an Horſe. In Debt brought 


upon the Obligation, I ſhall ſhew the Con- 
dition, and ſay, Per implevi omnes conventiones, 
and ſhall not ſhew the eſpecial Matter of the 
Performance, as that I gave him, an Horſe 
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The Law of Covenants, 
at ſuch a Place, &c. but if the Condition be 
in the Affirmative, and the Performance of it 
may be tried by Matter of Record; as if Iam 
bound, I ſhall be nonſuited in ſuch an Action, 
there I ſhall ſhew the Performance of this eſpe- 
_ cially ; but if the Condition be in the Nega- 
tive, as that I ſhall not go to London before 
ſuch a. Day, I muſt anſwer to this in the Ne- 
gative. 13 H. 7. 19. b. 10 H. 7. 12. 6. 

If the Defendant pleads generally Perfor- 
mance of Covenants, where ſome are in the 
Negative, and ſome in the Affirmative, and 
the Plaintiff doth demur generally upon it, 
without ſhewing Cauſe of Demurrer, Judg- 
ment ſhall be given according to the Truth 
of the Caſe; for that Default of Pleading 
is but Matter of Form, and is aided per 
Stat. 27 Eliz. except the Plaintiff for Cauſe 
ſheweth ſome are in the Negative, and ſome 
in the Affirmative; but if any of the Cove- 
nants be in the Disjunctive, 10 as it is in the 
Election of the Covenantor to do the one 
or the other, then it ought to be ſpecially 
pleaded, and the Performance of it, for other- 
wiſe the Court cannot know what Part hath 
been performed. 1 Leo. 31. Oglethorpe and Hide, 

It js agreed per Cur, in Mint and Bethell's 
Caſe, when the Matters to be pleaded tend 
to Infiniteneſs and Multiplicity, whereby the 
Rolls ſhould be incumbred with the length 
thereof, the Law allows of a general Plead- 
ing in the Affirmative, and allows of the 
Rule, That he who pleads in the Affirmative, 


Performance ſhall alledge Performance of Covenants ge- 
of Covenants nerally ; and it was faid, it hath been re- 
generally. ſolved by all the Juſtices of England, that in 


Debe on Obligation to perform the Cove- 
gants in an Indentute, it ſufficeth to alledge 
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The Law of Covenants. 503 
performance generally. One covenants to de- 
liver to the Plzintiff a the Fat and Tallow of 

all Beaſts which he, his Servants, or * 
ſhould kill or dreſs before ſuch a Day. The 
Defendant pleaded, That upon every Requeſt 
made to him, he delivered to the Plaintiff all 
the Fat and Tallow of all Beaſts which were 
killed by him, his Servants, or Aſſigns, before 
the ſaid Day, and good. Cro. Eliz. 749. 

In Debt on Bond for Performance of Co- 
venants ; one whereof was, That the De- 
fendant ſhould not deliver up Poſſeſſion to 
any but the Leſſor, or ſuch Perſons as ſhould 
lawfully recover. Defendant pleads, he did 
not deliver it, but to ſuch Perſons as lawful- 
ly recovered it. Plaintiff demurs. The Bar 
is purſuant to the Count, and lying not only Bar purſuant 
in the Knowledge of the Defendant, but to the Count. 
that the Plaintiff may as well have Know- 
ledge of it. On affirmative Covenants, ge- 1 
neral pleading Performance is ſufficient, and 8 
fo on Negative, per Twiſden ; for it is ſuffi- 8 


cient for the Defendant to plead an Excuſe, 8 
and the Plaintiff muſt affign a Breach to in- OS i 
title himſelf. Mindbam ad idem. Negative — 
Covenants may enwrap many Particulars, 1m 
as to lay, He did not cut down my Timber, 
unleſs for the making of Barns and Stiles, 
Cc. which Fofter agreed. Judgment pro 
Defendant. It was faid in this Caſe, here is 
no Breach neceſſary to be aſſigned the 
Plaintiff, the Plea being on particular . 
nant, which is like a Releaſe pleaded in Ar- 
bitrament. 1 Reb. 380, 413. Nicholas and Pullen. 
II Bond of Covenants the Condition is, 
If the Defendant and T. and their Aſſigns, 
* Oc. and he pleads, That he and 7. 
had performed, and faith not [their Aſ- 


54 The Lau of Covenants 

| ſigns], and may be they had affigned it over. 
Per Cur, it appeareth not that there is any 
Aſſignee, and it ſhall not be intended, ex- 

A Bar good cept it be ſpecially ſhewed, and a Bar is 


to common good to a Common Intent. 2. The Condi- 


Intent. tion was, If they perform all the Covenants, 
| Conditions, Agreements, Articles, &c. and 


when he recited them, he faith not which 


are all the Covenants, Conditions, Agree- 
ments and Clauſes, in the Indenture, but 
leaves out Articles. Per Cur, Agreements is 


all one with Articles; and if many Words 


contain one Thing in Signification, if he an- 


ſwer to them in Subſtance, it is good. Cro. 


Elix. 2357. | 3 
Debt on Bond, Condition to perform Co- 
venants. Defendant pleads the Indenture; 
which was, to retorn all the Effects of Goods 
ſent to Barbadoes, and that he had performed 
all the Covenants: The Plaintiff: replies, 
ſuch Goods were ſent to Barbadoes, whereof 
he had not retorned the Effects. The De- 
fendant rejoins, that he had not any Orders 
to retorn the Effects of them. On Demurrer, 
Departure. Judgment pro Quer, for this is a Departure, 
no Mention of. Order being in the Cove- 
nants. But by Hales, had the Covenant been 
to retorn them upon Order, the Plea had 
been good, and in ſuch Caſe, performavit om- 
nia may be taken, that he had performed all 
which he, ought to perform, not having Or- 

der. 2 Lev. 97. Wood and Kirkham. 

Covenants in It was agreed in Ley and Lutterells Caſe, 
the Negative Palm. 70. when all the Covenants are in the 
1 Affirmative, and Matter of Fact, the Perfor- 
| to be neded mance of all Covenants, without ſhewing 
ſpecially per- how, ſhall he good: Alirer, where any are 
tormed. in the Negative, or Disjunctive, this ought 
| 7 2 8 , F „ to 


> K" 


W 


= 


RO 9 2 . 


ed how performed, as in the Cafe © 


© . 


The Law of Cobenant . Jog 


to be ſhewed ſpecially how performed; and | 
when any Covenant is Matter of Record} 5, Maurer of 


and to be performed, although it be in the Record. 
Affirmative,yet ought it to be ef] 33 ſne wa 
a Plea 
of a Fine levied, becauſe the Record ſhall 
be tried by it ſelf, and its Credir ſhall not be 
examined per le Pas; and perhaps the Plain- 
tiff will reply, That all Parcels contained 
in the Indenture are not compriſed in the 
Fine, or other Plea ; upon which the Fine 
ſhall be examined, and there is another Di- Oiverſity, 
verſity, where the Act ought to be done by where the 


the Party, and where by a Stranger; where AR ought te 


between the Parties, if it be in the Affirma⸗ 3 


tive, general Performance is ſufficient, but and whereby 
if the Act be to be done by a Stranger, (as a Stranger. 
Covenant that 85 S. and his Wife ſhall wy 
a Fine) this Performance ought to be ſpecial- 
ly alledged ; the Reaſon is, becauſe the O- 
bligee is a Stranger to him that ought to do 
the Firſt AR, therefore the Obligor ought 


to ſhew how this Act was done by the 


ö . . 4 , 

Debt on Bond, to perform all Covenants 
contained in ſuch Indenture. In Debt on 
this Bond the Defendant cannot ſay, there 

is not ſuch Indenture but is eſtopped; one need 
not be ſo particular of the Breach upon 
a Covenant, as upon a Bond for Performance, 
for in a Bond for Performance of Covenants, 
where there is a Covenant to repair; if it be 
ſued, it's not ſufficient -to fay, that the 
Houſe is out of Repair, but you muſt ſhew 
how; but on a Covenant it's enough to ſay, 
that it was out of Repair. Ibid. 
In Debt on Obligation, conditioned ro 
perform Covenants, Payments and Agrec-.. 

0 - | SE ments 


ments in Indenture of Demiſe of Lands in Poſ- pl 
ſeſſion of A. for Years : Defendant on Oyer A. 
pleads Performance of all Covenants, Pay- . 
ments and Agreements, and ſo the Bond is I da 
void by the Covenant ; to which the Plain- . 
tiff replied, That the Defendant had no- 7. 
| thing in the Lands, but one A. To which the 
A good Defendant demurred. And per Cur, this is 8⁰ 
Breach, not- a good Breach, notwithſtanding no actual nat 
withſtanding Eviction of the Poſſeſſion is ſet forth. ſhe 
— 2. The pleading Performance of all Pay. of 
Poſſeſſion is ments being only in purſuance of the Cove. 2 
ſer forth. nant, andpleaded as a Defeaſance to the Obli- < 
gation, doth not make the Bond void, nor I nay 

can the Plaintiff take Iſſue on Payment, un- we 

leſs ſo ſpecially pleaded. 3 Keb. 616. Oding- Ne 

ley and England. <A 

In Debt on Bond, the Condition was to ger 

perform Covenants of Payment of Rent, ¶ and 

and, other Particulars. Defendant pleads tiff 
Performance generally. Plaintiff demurs, | 

for he ſhould have pleaded Performance to 

each Particular, or other Plea; and fo 

wherever Particulars are ſpecified, 2 Kal. 

362. Brown and Talderxg. 

Note, Action on the Caſe: lies againft an 

Rey in Nature of a Diſceit, for that 

the Defendant, being Attorney for J. S. a- 

gainſt the Plaintiff, in Debt on Bond of Co- 

venants, without any Warrant, enters an 
Imparlance without the Condition, whereby 

they could not plead Performance of Co- 

venants ; upon which, Judgment by sib 

dicit was given. Rol. Emir. p. 579. © 

* In Debt 8 _ — — _ rform 

ovenants of Under-Sheriffs, "Ts, Part 

in the Negative, and Part in the Affirmative 78 

The Defendant, as to thoſe in the Wine Def. 


- 


wn * * * * * 


En 


* 
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pleaded negatively ; and as to thoſe in the 
Affirmative, that he had obſerved them, To 
which the Plaincift replies, That the Defen- 
dant was not afliſting at the Arreſt of F. S. 
To which the Defendant demurred. Per Cur, How perfor. 
The Plea is ill, without ſhewing how he had med to be 
performed them, and yet the Replication is *** | 
to ſhew a Cauſe of Action, for the 
naughty Plea was a Trap that the Plaintiff 
ſhould have demurred to it, and ſo no Cauſe 
of Action would appear. Judgment pro Quer, 
2 Keb. 405. Clavell and Galle. | 
Condition was for Performance of Cove- 
nants in a certain Indenture, whereof ſome 
were in the Affirmative, and ſome in the 
Negative : He pleaded the Indenture, and 
Performance of all the Covenants therein 
generally; and it was thereupon demurred, 
and without Argument adjudged forthe Plain- 
tiff. Cro. Elix. 691. Cropwell and Peachy. 
Where an Act is to be done according to Diverſity be. 


a Covenant, he who pleads the Performance tween an AQ 


ought to plead it ſpecially; otherwiſe, where *o be done, 
it is a Permittance, then it is as in the Ne- _ 3 
gative; in which Caſe permiſit is a good pjeadin 
Plea, and then it ſhall come on the Plain- mie, 

tiff's Part, to ſhew how the Defendant an 

genre. I Leon. 136. Littleton and Perne. | 


Note, The Condition of a Bond for Per- What the 
formance of Covenants in an Indenture doth Condi: ion of 
eſtop to ſay, There is no ſuch Indenture ; 2 Bond for 
but it doth nor eſtop to ſay, There are no Performance 
Covenants. 1 Mod. 15. Holloway's Caſe. eſſops, and 
2 Keb. 564. 1 Sanders 316. Moor 420. 2 Cr. what not. 
375. Allen 72. 3 N 

Condition to perform Covenants. The 
Defendant pleads, after the king the 

5 5 | ond, 
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Bond, and before the Writ, the Indenture 
was cancelled by the Plaintiff; the Plea is 
ill, for the Bond might be forfeited : He 
ought to have pleaded Performance of Co. 
venants till ſuch a Day, which Day the In- 
denture was cancelled. 1 Brownl. 78. Anc- 

mymus. TT | | 
Condition to The Condition was, to perform all Cove. 
perfo:m Co- nants compriſed within certain Indenture, 
venants in bearing even Date with the Obligation (and 
Jndenture, in Truth the Obligation and Indenture 
Dae 5, were both without Date). Per Cur, they 
and there is Ought to have averred a Date of the Obliga- 
no Date. tion, and averred that the Indenture bore 
the ſame Date with the Obligation. Noy 


p. 21. ä . | | | 

; Upon Oyer of the Condition to perform 
Covenants, Defendant pleads, That there 
were not any Covenants in the Indenture. 
Plaintiff demurred, becauſe if there be not 
any Covenants, the Obligation is ſingle, and 
had Judgment. 1 Lev. 3. Huel and Povey. 


What ts confeſſed by Pleading. Covenants 


performed. 


Obligation to perform Covenants. The 
Covenant was, If the Plaintiff pay the De- 
fendant 1001. at Michaelmas, that the Defen- 
dane would pay him Yearly 10 J. for his 
Life, and averred he did not pay him 10 /. 


Yearly, but did not mention the Payment of ſon 


the 100 l. by him, which was afligned for 
Error. Per Cur', It's no Error, becauſe the 
Defendant, by pleading Conditions perform- 
ed, had confeſſed the Payment of the 100 /. 
to him by the Plaintiff. Moor 474. Good- 
wis and Nm. | 1 5 
? Bonds, 


k 
ö 


The Latv of Covenants. —& 509 


Bonds, with Conditions to perform Covenants ge- 
vnerally, and what ſhall amount to a Breach or 
not ; and in what Caſes a Breach need not be 


aſſigned. ; 3 


If a Man let for Years, rendering Rent 

payable at Michaelmas and Lady-Day, on 
Condition, That if he doch not pay at the 

ſaid Feaſts, or within 14 Days after, then 

to re-enter; and the Leſſee binds himſelf in 

an Obligation with Condition to perform Condition in 
the ' Covenants and Agreements of the ſaid the Leaſe not 
Leaſe. The Leſſee pays not the Rent at the — 
Feaſt, but within the 14 Days; yet the — 
Condition is forfeited, for that the Condi- 

tion in the Leaſe is not Parcel of the Reſer- 

vation. 1 Rol. Abr. 431. Middleton and 
Ruatrli. | 

A Condition to perform Covenants and 
Agreements. One was, That the Plaintiff 

had covenanted with the Defendant, That 

it ſhould be lawful for the Defendant to cut 

down Wood for Fire-boot and Hedge-boot, 

without making Waſte, or cutting more 

than neceſſary. The Plaintiff aſſigns a 

Breach in that Covenant, (which is, in 

Truth, the Plaintiff's Covenant;) the Ex- 

ception was, That the Condition ought but 

to extend unto Covenants to be performed _ 
on the Parte of the Leſſee, Sed non allocatur, Agteement of 
it 15; the Agreement of the Leſſee, though it the Leſſee, 


35 the Covena t of the Le ſſor. lh Leon. 324. and Covenant 


te venſon s Cale. of the Leſſor. 


If a Man leaſe a Mannor by Indenture, 

except ſuch a Parcel of Land, and in the tu 

Indenture there are divers Covenants to be II 
performed on the Part of the Leſſee, and D. 

the Leſſee binds himſelf in an Obligation to (ar 

— perform all Covenants and Agreements con- the 
tained in one Pair of Indentures, and names I is 

| the ſaid Indentures, and after the Leſſee en- an 
Entry into ters into the Lands excepred ; this is no wi 
Land except- Breach of the Condition, for the Land ex- he. 
ed, no reach cepted is not leaſed, and it is as if it had ni 
—— Con- not been named. 1 Rol. Abr. 43. Dame Ruf 
1 fel and Guſwell. But Ploivden 67. in Dove 
and Manningham's Cale. If one make 2 
Leaſe of a Mannor, 2 a Cloſe, ren. 

dering Rent, and the Leſſee is bound to pet. 

form all Grants, Covenants and Agreements 

| Contenta, Expreſſa, aut Recitata, in the Inden 
tures. If he diſturb the Leſſor in the Occupatic 

5 of the Cloſe excepted, he has forfeited the 
The Words Obligation; for when he excepts the Cloſ: 
the Agree. he is content with it, and that the Leſſo 
ments, Con- ſhall occupy it; and then this is the Agret 
teuta, Expreſſa, ment, and the ſaid Words, [ Contenta Expreſſ 
3 Reritars, at Recitara, | every of them go to the E 
ends © . Ception, as well as to the Reſſdue. 
| If a Breach be aſſigned after the Actio 
Breach aſſign. brought, it is ill. Defendant demands On 
ed after the of the Obligation, and it was for Perfor 
Action mance of Covenants. Plaintiff replies, an 
brought, ill. aſſigns a Breach for Nompayment of Ren 
the 2oth Day of June, 17 Car. and the Bi 

was filed Trin. 17 Car. which- Term ende 

the 14th Day of June, therefore ill. $3d-30 

Champion's Caſe. DIES 
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of ner that ſhould be arreſted, without Licence 


The Law of Covenants. 

Bond of Covenants to perform an Inden- 
ture of Demiſe. The Plainriff declares, 
He made a Leaſe the 28th of May to the 
Defendant ; and that poftes, Sci! 25th of the 
ſame Month of May, the Defendant broke 
the Covenant. Demurrer, becauſe the Breach 
is fer forth, and before the Leaſe began, 
and ſo no Cauſe. of Action. But by Bacon, 
where the Poſtea and Scil are repugnant, as 
here they are, the Poftea ſhall be good co ſig- 
nify the Time of the Covenant broken, 
and the Sci! ſhall be void. Stiles, p. 45. 
Anonymus. | 

Though in Obligations, (put in Suit) for Per- 
formance of Covenants; the Breach ought to be 
more preciſe and particular than Actious of Co- 
venants, becauſe of the Penalty ; yet if what 


is material, and of the Subſtance of the Co- If the ſub. 
venant be alledged, it may ſuffice ; as the ſtance of the 
© Covenant was, That the Defendant ( a = 


may ſuffice. 


Bayliff ) ſhould not let at Large any Priſo- 


of the Plaintiff, and an Under-Gaoler. 


ſ The Breach was, That the Defendant had 


let him at Large, at Weftm' ſans Licence, 
&c, but ſhews not the Place or Time of 
the Arreſt, Per Cur,, he need not, the 


Me Eſcape being the material Part of the 


Covenant. Sid. 30. Fenkins and Han- 


cock. 


If the Breach of the Condition of an 
Obligation be ill aſſigned, the Verdict ſhall 


Wnever aid this Default. Sanders 2. 179. 


Kirby and Hamaker, cited. 


Note, 


1 


Couſe of 


Action muſt 


* 


Note, Tho the Action be well brought upon 
the Obligation, yet When it appears that 
the Condition was for Performance of Co- 
venants, there can be no Cauſe of Action 
without ſome Covenant broken, and ſo 
ſhall not have Judgment, though he hath a 
Verdict. Hob. 14. Sir Daniel Nortep's Caſe. 


A 5 . 4 W4 Ss _— # 4 * 


. 
i w*® 4 
* 4 
1 * 1 
—— - A 
t 
8 » 
2 * 
5 4 z — * 
* 1 
* 
+ % > . 2 
* * 4 
£ 
. « © * 
* . a 0 PO 4 1 
4 * | | , : N 5 j 
Fo i „ #% 1 5 
— 4 , 4 o "3" - . » 
5 0 - 41 ** * *%s 
— 4 P „ 
: 7 
_ . . 
j 
” C 
i F 
_- ve 
* . 11 143 bo . 
. * 
— 4 LE '% 
4 * . 
* * — 4 
* > 1 * — + ry 
7 4 4 1 4 1811 [ # 
7 3 p i 
x * „ 4 117 » 4 
3 * 4 " 4 pf 4 111 4 4 5 
— * _ ” — wands ww 5 —_— RD 4 i 
* * © + 1 A «+ * 
7 1 ” f 1845 - 
— 
”Y 
* * + -4 
4 . 5 4 . s £Fv by 4 4 
. 4 1 114 * 4 1 
* — W on. 2 
. 7 { ? - 
* as * . * 
> 
— 
* 15 51 % 5 er 
7 4 # — 4 p 
* 3 
. . 
1 
5 3 * * 711 * 
as 'v 
# r 
I a #> : 
0 — TI 124 
ON - z 
1 o CI ao ' * 
Ea » 141 142 — 
3 
- 5 * 
0 . 7 
ne 5 - 
on hp c 
- 4 
. 4 & ile Fo * 
. 1 ' 
f Tay | 
* 
+ 1 * 1 
4 þ f 14113 5 1 #37 
* a - 
; 1 4 » - H E 
* 12 i 
. Fo * D * F OW 
F : 
© 147 
« = * 
3 
« * 
q 3 42 5 


. 
ee. | 


Ovenant and not 1 Page 1 
L Covenant to Account. * 
i Pleads he was robbed, and ſo could give 
no Account. 141 


To account Monthly after Requeſt, and tie 


Requeſt was after the Dar of the Month, 


Pleaded, That "8 made. an Aecontic of 245 
the Rents, but ſaith not what Sums 3bid. 
venant to ive account of all ſuch Mo- 
nies as ſhould come to his Hands 246 
| owes to ſearch and view the Accounts, 
5 ” 
& How Acres ſhall; be accounted. 311 


15 


RY Ki ng ny 44, 
1 Any Thing to/ be done by che 12 Nan- 
_ fealancer no Act . 44 
* * To 


The INDEX 
To any Acts done by him, how it ſhall refer, 
Page 199 
+ Defendant pleads, he had good Title at the 
Time of che Covenant, by vertue of cer- 


tain Fines from Sir T. P. and his Wife, and 


an Act of Parliament declared the Fines 
void; and Sir T. P. entered: # þ he Cove- 
nant is broke 1 

Diverſity between Affirmative and 67-3: 5 


1 Covenants a 
If Aequletal refer to che Land of the Perkin, 


he muſt ſhew how OT 277 
Add ions, e 
Brought on Covenans "0 
How often on Breach of Covenant 192 - 
By a Party that doth not ſeal 194, 295 
One Adtion of Covenant upon Two Re- 
verſions X 295 


In what Cafes one cannot have Action of 
Covenant, not being Party to the 7 — 

Or noc 

Or where a Stranger to the Covenant mal 

have Action on the Caſe iat the Co- 


venantor 198 
When the Action ſhall be brought on — 
ral Payments 5 7 
In what Special Caſes Agion of Covenant 
lies 30. And in what not, 304 

Survivin Covenantee to bring the ARion, 

though he hath no Benefit 326 

Agreements. 
Where the Word Lagreed makes a Cove- 
nant 13 


What ſhall be ſaid an Agreement, and what 
Agreement amounts to a Covenant 30 
hs Where i it ſhall be an Agreement of the Leſ- 


ſee, and the Covenant of the Leſſor 32 
* Where 


. 4 -.*% is 
ants ih am 


The INDEX. 


Where a remote Agreement at the End of the 
| Deed qualifies the former Part Page 43 
Non performavit Agreeamentum ſuum generally, 
. without ſhewing a. particular Breach, 
where good 48 
Covenant not to alien or aſſign : 5 Haan 
Not to alien but to Wife or Children. ibid. 
Where, though there was Alienation by Li- 
- cence, yet that Aſſignee cannot alien with- 
out Licence :no 422 
Annuity, or Covenant at Eledion' 5 
Where the Words [and allo] make Two'di- 
ſtinct Sentences . 
E: Articles amounting to an. immediate Leak 


The Clauſe [if any Strife ariſe] to be 5 
5 * to Arbitrators; how to be * 


 Aſfenment, on 
Where the Words Callgn, let, and: ar 
over] amount to a Covenant, or not 37 
Affignee ſhall have Covenant on the Ow 
[Demiſe and Grant! | 
Where Aſſignee ſhall have Action on a Co 
venant in Law. 
Covenant not to aſſign a Thing in Action 


7 2 — of A Choſe in Agton, good * 


ö 98 
Where e Ade ignee ſhall have Benefit of a Cove- 
' nant 107 
Covenant againſt the Ailignee of part, be- 
cCauſe it runs with the Land 108 
Covenant not to alien or aſſign 1B 
Of Aſſignee aliening without Licence 129 
Leſſee aſſigns his Term, and the Leſſor. his 


_ Reverſion ; ; has Reverſioner _—_— .the 
LI2 EKRent 


The” INDEX. 


Rent of the Aſſignee, yet he may have 
Action of Covenant againſt the Firſt Leſ- 
ſee Page 129 
Aſſignment and Acceptance pleaded 147 
Where the Leſſee or Aſſignee may be charg- 


ed at Election 169 
Where One may be Aſſi gnee of Covenant, 
and not of Eſtate 5 188 


Defendant pleads Alignment before the 


Rent-Arrear 4 49 
Covenant, 330. Againſt Aﬀignees 333 
Where againft the Aſſignee or Leſſee at E 
lection 


| * 
Covenant againſt Leſſee after Agne of 


the Term | 336 
— And Acceptance 344 
_ Againſt Aſſignee, though he be not named, 


342 
Againſt Aſſignee, though but Aſſignee It | 


Parcel of the Thing demiſed 339 
Aſſignee by Eſtoppel cannot have Action of 


Covenant 347 
In what Caſes the Aſſignees mall be bound, 


though not named Apprentices 349. 
Covenant brought by Apprentice 286 
By what Covenants bound, though under 

Age ibid. 
Covenant to inſtruct, if diſcharged by the 

Death of the Maſter r 

Diſcharge at Seffions pleaded 287 
Covenant againſt Apprentices 2288 
Covenant for Aſſurance 208, 209 
Time to adviſe with Councel, 209, 211, 
229 


What is not a reaſonable Aſſurance, 210, 
285 
If Warranty or r other Coreiants may be in- 


N { „ in e 


1 1 
F * 


Th INDEX. 
If Aſſurance agree in Subſtance with the Co- 


venants, it's good Page 214. 
Covenant to make further Aſſurance on Re- 
queſt. | -222 


Covenant to make Afſurance, as Councel 


ſhall adviſe 286 - 


By the Advice of J. S. if J. S. deviſe an in. 

ſufficient Security, the Covenant is diſ- 
charged - 228 

Diverſity between Aſſurance and reaſonable 
Aſſurance 226 

In Covenant to make Aſſurance, who to do 
the Firſt Act 212 

What Acts are not included in the Aſſurance; 
Obligation not, Warranty not, Deed Poll 
not any Aſſurance ; in what Caſe wy 

Uſual Covenants may be put in 

Further Aſſurances, at whoſe Coſts 3 

Plea, That the Plaintiff did not tender Z 
Cole © - 

Aſſurance to be made by Parcels, if water 


234 

If any Covenant is unreaſonable, to 1 
ſnewed on the other ſide og 

A 1 8 en to cone. how — 
ed nr 
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